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On behalf of the Center for Creative Voices in Media, I thank you for coming to our first public event -- our world premiere -- “Can Media Artists Survive Media Consolidation?”  My name is Jon Rintels, I’m the founder and Executive Director of CCVM and proud member of the Writers Guild for over two decades, writing for both screen and television.  Before going further, I want to thank many people for their support of CCVM – and me – over our first year and acknowledge their contributions to making this event possible.  First, our Board members and advisors.  These concerned media artists, many winners of Oscars, Emmys, Tonys, Peabodys, and other awards -- I can’t thank them enough for supporting our mission and work.  Becky Lentz of the Ford Foundation and Laurie Racine of the Center for the Public Domain have been generous advisors and underwriters of this conference.  Category 4 Web Design and the Writers Guild have contributed generous support as well.  Our speakers and panelists -- many of them came a long way to join us.  As did so many of you in our audience.  To all of you, thank you for giving up your Saturday morning.  Thank you for sharing our concerns.

What exactly is the Center for Creative Voices in Media?  We’re a nonpartisan, nonprofit 501(c)(3).  We think and write and talk and bring people together to further our mission of preserving in America’s media the original, independent, and diverse creative voices that enrich our nation’s culture and safeguard its democracy.  And in our one year of existence, we believe we’ve played a significant role in Washington and elsewhere informing the public about the impact of media consolidation on media artists, filing numerous papers and testifying before the FCC, appearing on C-SPAN twice, on NPR, in the trades, The Times of New York and LA, Business Week, and many, many other places.  And, I hope you’re curious, contributions are tax deductible most welcome, and critical to supporting these efforts.
A note on our process this morning.  After our keynote, each panelist will speak for a few minutes.  Then, we’ll begin our panel discussion.  If you have questions for our panelists, please write them down and pass them to our volunteers walking up the aisle.  I’ll try to ask as many as I can.

So, what about this conference title:  Can Media Artists Survive Media Consolidation?  Isn’t that too apocalyptic?  Consider these statistics in television:

Five media conglomerates (GE, Viacom, News Corp., Time Warner, and Disney – it is still Disney this morning?) control approximately 75% of broadcast and cable prime-time viewing, roughly the same share of TV households in prime time as the three broadcast networks controlled 40 years ago, before cable’s “500 channel universe” made media regulation obsolete, to some.  This concentration will increase if and when, as expected, NBC takes over Vivendi/Universal.

Of the 91 major cable television networks each available in more than 16 million homes, fully 80 percent are owned or co-owned by the same five conglomerates plus Liberty Media.  Again, if NBC takes over Vivendi/Universal, this concentration increases.

The same five conglomerates plus Vivendi/Universal (which NBC may soon take over) now also produce and control the vast majority of programming for television.  Of the 40 new series that premiered on the four major broadcast networks in the 2002 season, 77.5 percent were owned in whole or part by the same four networks, up from 56.3 percent the prior season – an increase of over 37 percent in just one year -- and up from just 12.5 percent in 1990.

But so what?  Why should we be concerned?

We are concerned because – and this is a direct quote -- “concentration of power in any medium – particularly one which is, for all intents and purposes, the gatekeeper to three out of every five U.S. television homes – is to be feared and must be curbed.”  Those aren’t my words, they’re Jack Valenti’s, spoken in 1990.  But today, of course, that concentrated corporate power is no longer the gatekeeper to sixty percent of television homes.  It’s the gatekeeper to seventy five percent of television homes. 
We are concerned because media conglomerates' vast size and clout are “ultimately the enemies of creativity.  Creativity doesn't care about leverage, or that you cut $250 million in costs.”  Again, not my words, but Peter Chernin’s, President and COO of News Corp.  Spoken not in 1990, but in October 2003.

And we are concerned because “the big, bad truth is that the four networks have reconstituted themselves into the oligopoly the FCC originally set out to curb back in the 1960s.  They're now on the verge of controlling the same number of households The Big Three did 40 years ago.  The independents are dying in droves.  Where do new, fresh-thinking young people go today?  Once upon a time, there were hundreds of places they could go to try their imaginations, to get new wings.  Now, they are up against a few vertically integrated monoliths…  We need more regulation, not less.”  I wish those were my words, but they were spoken by Barry Diller, the former head of the Fox network, last April in his keynote address to the National Association of Broadcasters’ annual convention.  Former NBC head Grant Tinker and former CBS head Howard Stringer have said similar things over the past year.

We should be concerned because “the widespread dissemination of information from a multiplicity of sources” is a government interest that is not merely important, but is of the “highest order.”  At least, that’s what the Supreme Court says.  So does the Federal Communications Commission.  And so did the framers of the Constitution in the First Amendment to the Bill of Rights.  

Yet, as the statistics show, we don’t have a multiplicity of sources of television programming today.  Instead, we have these few media conglomerates serving as trustees of our public airwaves – our spectrum.  In exchange for this extremely valuable privilege, for which they pay the public nothing, these conglomerates are responsible for operating in the public interest, not solely in their own private profit-making interest.  At least, that was the original bargain struck many decades ago.  But today’s reality is that these conglomerates use their control over access to the public airwaves as leverage to control the content the public sees.  As a result, the multiplicity of sources we value so highly has become what one senator memorably termed “many voices, one ventriloquist.”  

We are concerned because, for better or worse, the mass media fills many roles in our society: parent, educator, companion, babysitter, and entertainer.  For example, research indicates that much of the American public receives the vast majority of its information regarding democracy, politics, values, history, and culture from television.  And that’s television entertainment programming, not television news.  Many say television has the power to make our children obese and violent, to turn them into smokers and drug addicts.  Or, put more positively, that it has the power to persuade our children not to take up cigarettes and drugs.  That it has the power to turn our children into indolent couch potatoes, or the power to turn them into responsible citizens who vote without fail.  In short, almost everyone now acknowledges that television and other mass media do not merely reflect our culture, they also have the power to shape our culture.  And since American popular entertainment is one of our nation’s most successful exports, it has the power to make us respected in the world.  Or resented and reviled.

This is awesome power.  Have our trustees of our public airwaves and spectrum responsibly exercised it?  Have these media conglomerates fostered a more diverse and vibrant marketplace of ideas?  Have they promoted the widespread dissemination of information about democracy, politics, values, history, and culture from a multiplicity of sources – that bedrock public interest?  Or have they simply acted in their own private interest to maximize their profits with as little consideration of the public interest as they can get away with?  

And, if so, at what cost?  

Is our conference title too apocalyptic?  Perhaps, but I don’t think so.  I ask you to consider if what brought together so many prominent representatives of the public interest with so many prominent representatives of America’s media creators, for perhaps the first time, is not the question of whether America’s media artists can survive media consolidation, but whether America’s democracy and culture can?  (Applause).
Thank you.  We’re extremely pleased and honored to have as our Keynote Speaker someone with a foot in both the world of the media artist and the world of Washington.  Jonathan Adelstein is a first rate musician, who more than held his own jamming on harmonica beside Billy Bragg, Lester Chambers, and Tom Morello during last year’s TELL US THE TRUTH TOUR.  Like many other media artists, however, he also has a day job: he is the Honorable Jonathan S. Adelstein, Commissioner of the Federal Communications Commission.  

Following his swearing in in December 2002, Commissioner Adelstein quickly made an extremely important contribution to the national debate over media concentration and consolidation.  Concerned that the full Commission had scheduled just one public hearing to discuss media ownership, Commissioner Adelstein, along with Commissioner Michael J. Copps, crisscrossed the nation like modern day Paul Reveres, holding their own unofficial town hall meetings to hear what ordinary citizens thought about media concentration and consolidation.  They quickly discovered that the public had no interest in what the majority of Commissioners claimed to be doing in the public interest – allowing Big Media to get Bigger.

Since then, Commissioner Adelstein has become an outspoken voice on the potential dangers of media consolidation and concentration.  He brings to this debate a wealth of knowledge and experience.  A native of Rapid City, South Dakota, he sees media issues through “Outside the Beltway” eyes, while his long career as a self-described “Capitol Hill Rat,” most recently as senior legislative aide to Senator Tom Daschle, gives him “Inside the Beltway” expertise.  He also is an enthusiastic media consumer, subscribing to – and even occasionally watching -- the independent channels exiled by his local cable operator to the most expensive service plans.  But that’s what it takes these days to get a diversity of viewpoints from a multiplicity of sources.  Perhaps one day, with his help, it’ll be easier.  Please welcome the Honorable Jonathan S. Adelstein.

Keynote Address

The Honorable Jonathan S. Adelstein,  Commissioner, 

Federal Communications Commission

Thank you, Jon, it is great to be outside of the Beltway and to be here in—well, I won’t say the fresh air of California, but it is a fresh air compared to the kind of stuff we breathe where I come from.  The land of creativity—the land of artistry—and it’s really great to be here keynoting with all of the leaders, battle-tested leaders in the fight against media consolidation and for democracy in media.  

I’m not going to go through all of the people that you’ll be hearing from on the panels—we have an outstanding group of panelists.  We have our own congresswoman Diane Watson here, we have a fantastic array.  (applause)  And to be with that group is a great honor.  But, you know, I am a very amateur musician, Jon, not a professional one, but I do have a lot of respect for those with much greater talent than my own.  And I am a professional listener, I have to say, someone who appreciates real talent.  And I care a lot about creativity.  

But thinking about it for my own sake and as a lover of art and artistry, I do realize it is hard to make it as an artist, so I am going to keep my day job, but my job in the daytime is to make it easier for artists to make it.  To make it easier for artists on television, radio, people who want to express themselves creatively, and I’ve thought long and hard about how the FCC can function to let creativity in this country flow better.  Certainly that’s not been the direction that we’ve taken, but we need to put the “communications” back in the FCC.  We need to maximize the amount of information that is communicated in this country.  It doesn’t matter if it’s right, left, middle, whether it’s fiction or fact, or point of view, we want to get as much going as possible—what the Supreme Court called “the uninhibited marketplace of ideas.”   

From the founding of the FCC, there is a recognition of the importance of this, that opinions and ideas needed to flow, that the civic discourse that drives democracy would flow over the nation’s airwaves, and so there was an attempt from the very outset of the Federal Communications Commission in 1934 to ensure that there is a multiplicity of voices and a multiplicity of owners.  And it was so tragic to see that so radically departed from in the summer of 2003.  We need to get back to that original founding purpose of the FCC.  

I’ve learned in my own love of the arts that creativity and the creative process thrives on influences.  Rock and roll got its basis in the blues, and the rock and roll artists heard the music on the radio, and they heard the country music on the radio.  The different ideas that flow lead to growth, to synthesis, to new ideas, and whole new genres that grow out of the multiplicity of voices that people hear, and especially in this country, with the melting pot of so many different cultural influences—it’s all meshed into the most powerful cultural explosion of creativity that the world has ever seen.  And the U.S. is a world leader in the arts, especially in television and radio and music, it’s a big export—not just of our dollars, which is crucial to our economy, but of our culture and of the expression of freedom that this country stands for, which is expressed around the world through the media.  

So we have a big responsibility to get it right.  But all of that is put at risk by media consolidation.  Let me just share with you how I see that.  I think of some examples, like Elvis himself.  He combined blues and gospel and country to form rock and roll, he heard it all on the radio.  He found his own niche, he got himself played on local radio.  Now, he was different, he was shocking to people.  He was outside the mainstream.  If you had to have him predigested, pre-tested, nobody would have ever put him on the radio today.  I’m afraid that the next Elvis will just throw down their guitar in disgust, because they can’t make it as a musician, and they’ll become a waiter, they’ll do something in business, but they won’t be adding their creativity, because you can’t get heard on the radio anymore if you’re different.  

Think about how all of these different genres started in this country.  Motown in Detroit, Grunge in Seattle, Hip-Hop in New York, Tejano in Texas—they got started by being heard on their local radio, and eventually they caught fire nationwide.  But today it’s all pretested.  It’s all a quick little 5-second soundbyte you get played over the phone by a marketing firm—“Does that sound good to you?”—but because of consolidation, that’s the way that it works.  It’s all business now.  The artist gets crushed.  

Because of consolidation, mainstream music is becoming more derivative, less creative, less original.  And therefore less of a challenge around the world.   It’s depriving the world of the greatest potential this country has to offer both to our own people and to people all over the globe.  

And the ownership of media matters in this.  Because as Jon pointed out, media shapes people’s thoughts, decisions, and values, more than we might imagine.  It doesn’t just reflect culture, you put it better than I could, but it also contributes to it.  It’s where we find out about the issues of the day and where we spread our culture and our talent.  And who controls the media, who owns it, affects the diversity of voices and viewpoints that get heard around this country.  

After mergers, though, new owners squeeze out workers, they squeeze out journalists, they squeeze out technicians, in the name of efficiency.  It might benefit their bottom line but the public gets the short end of the stick, they get less local content, they get less creativity, they get less quality, they get more of the same homogenized, predigested, fast-food-like material.  It’s always easier to hire a burger flipper than a real chef, and that’s what the media companies do after they merge, to squeeze out every bottom-line dollar they can.  

But it’s not the way it should work.  I mean every one of these artists, these technicians are contributing something more important than just flipping burgers—they’re contributing to this cultural milieu that we talked about, they’re contributing to what Americans see, and hear and think and view, in such profound ways.  

But our airwaves aren’t any longer the same avenues for artistic freedom of expression that we once saw.  It’s increasingly less about informing citizens and providing quality entertainment.  Our intellectual and cultural and political life are being degraded.  

Now we see this with the rise of indecency.  There’s been quite a commotion in D.C., it’s all I get asked about when I go around, about the Superbowl incident and other incidents—I don’t think this is silly as some people think it is.  I think it has profound implications for our culture and society.  It’s just the tip of the iceberg, though.  There’s a big difference between creative expression and pandering for profit.  

We need to look at the cause, and the potential connection between increasing consolidation and this coarsening that we see in the media—not just those incidents of indecency, but the overall coarsening.  We can’t say that it’s indecent to eat worms on television, but it certainly doesn’t lift up our culture—doesn’t give our kids any good new ideas.  But yet I can’t get at it through our rules, but that’s what the marketplace is driving us at—more sensationalism, more commercialism, less serious coverage of news and local events.  

The indecency question is real hot right now, but we should use it—all of us, the activists in this field, the people who care about this, to focus on the bigger fight—which is media consolidation.  Because on June 2nd, as I’ve said, it was the most destructive and sweeping rollback of consumer protection rules in the history of American broadcasting.  And if these changes stand, they’ll damage our landscape for generations to come, we’ll never be able to repair the damage.  

These rules are designed to keep a handful of people from controlling what we see, hear, and read.  And they are grounded in three basic public policy goals: competition—always better to have more competition and voices, to get the dialogue going, to get journalists digging deeper because they know another journalist will get it if they don’t—but if you just cut them down and you have the TV station owning the newspaper, then why would they compete with each other?   The same story will get told twice—but another story that one of them might’ve covered won’t ever get told at all.  There’s localism.  Localism gets degraded when companies from out of state buy huge vast empires and they don’t care about what happens in a community far from them.  They see that as a source of profit, they don’t see it as members of the community who have to go to that restaurant at night and deal with the people in the community and face up to the anger that they would otherwise face, because they’re here in L.A. perhaps, New York, San Antonio.  

Competition, localism, and diversity.  We certainly are seeing less and less diversity.  The June 2nd decision would allow a single company, say one here in this city of Los Angeles, to own 3 TV stations, 8 radio stations, the dominant newspaper, and the cable system all right here, in the same community.  I think with this kind of situation we could see new moguls rise up that make Citizen Kane look like a piker.  

Now, how did this happen?  How did we get to this point?  When Commissioner Copps and I first went on the road to talk to the American people about this, there was very little coverage of it.  We’d get a decent turnout at these events, but people said, “You’ve got to be kidding, that isn’t really what they’re about to do, is it?”  They were just sort of stunned and they were very, very concerned, but we saw it build.  We got increasingly more and more media coverage, there was only 1 official hearing in Richmond, but everywhere we went as the time got closer and closer to June 2nd, we saw people getting more and more outraged, and saying, “What can we do to stop this?” And on a unanimous basis we got everybody coming to our hearings—I did not have one person stand up and say, “Please, would you let the big media companies get even bigger?”  I heard from a lot of people, but that was one thing I never heard.  Except for those people who came into my office to lobby me, who—guess what—worked for the big media companies that wanted to get bigger.  

So we got 2 and ½ million comments right before the vote; virtually all of them opposed to media consolidation.  In my 15 years on Capitol Hill, I’ve never saw an issue on which public opinion was so one-sided and so strongly held.  And it wasn’t a partisan issue; it’s an all-American issue.  I come from a Republican family, and all of my Republican family members, they all agree.  Every Republican I’ve ever talked to—my in laws, my own family, other people outside—agreed, unless they happened to be members of Congress.  But there was a lot of members of Congress who were Republicans—Senator Lott and many others, who were real leaders in the fight against this, because they recognized that their constituencies on both sides of the aisle believe this.  There were progressive and conservative groups alike that rose up, from the NRA to the Senate for Digital Democracy, the Conference of Catholic Bishops, Common Cause, Parents TV Council, AFTRA, Writers Guild, just to name a few, on and on.  And hundreds of performing artists like Tom Petty and Don Henley, and academics, and small business owners, other artists, everybody.  A chorus.  

And believe me, I can tell you, after years of watching the political winds blow in Washington, we felt a huge gale blowing in.  You could feel it in Washington.  At the FCC on Capitol Hill, suddenly lobbyists all over D.C. started worrying, the lobbyists with the giant media corporation started worrying, “We’re losing control of this issue.  The people, they were afraid, were actually trying to take control back.”   And it stunned them, let me tell you.  

The grassroots support that we got organized from so many of you here gave us power, and the bipartisan coalition that we developed gave us strength.  Now, we lost the vote on June 2nd, but we won the battle for the support of the American people.  And that is still bringing results.  (applause)  The U.S. Senate voted quickly to overturn everything the FCC did—unprecedented.  208 House members including Diane Watson signed a letter saying that we need to have a leadership vote on this in the House.  They actually took action to lock in that 39% rule; it was the only thing we got, it was better than nothing, but not much.  

And in the courts, thanks in large measure to Andy Schwartzman’s brilliant legal work, we got the whole thing stayed.  (applause)  Good work.  Now that stay is as critical as anything, because we are afraid that if this gets loosened, if this gets out and these mergers start taking place, it’s so much harder to get the toothpaste back in the tube.  Once these companies merge, they have an argument, “Oh, we did what was legal, it was okay,” and trying to get them to break those corporate bonds is virtually impossible.  

Now the FCC majority says Americans have lots of diversity in the media right now; but a greater number of channels doesn’t translate into a greater number of voices, certainly when these hundreds of channels are largely owned by five or six large media conglomerates.  It’s like The Wizard of Oz—in the form of a vertically integrated global media firm controlling the whole multi-media show.  These diverse voices get squeezed out.  And corporations naturally are going to do this; there’s nothing wrong, these aren’t bad people, these aren’t evil people, these are business people that are trying to seek efficiencies—it’s natural.  

We long ago decided that we would let media companies profit from the public airwaves, that’s the model we use in this country.  And by and large it’s been quite successful.  But as these companies get so massive, they become more and more beholden to Wall Street; it’s a swallow or be swallowed situation.  You’ve got to keep your stock price up or somebody else will buy you out.  Look at the Comcast - Disney battle.  You’ve got to get quarterly results.  If it takes pandering to the lowest common denominator to do it—if it takes lewd dancing—whatever it takes, these broadcasters are willing to do it, because their jobs are on the line.  

So rather than serious news coverage and high-quality entertainment, our airwaves are flooded with paid infomercials and info-tainment.  So we may be getting tight abs, but we’re getting a flabby democracy.  

Now the FCC’s role is not to just roll over and say “Great! That’s the way that business works, so let’s just let them do it.”  The FCC is there for the public; it says 112 times in the Communications Act “public interest.”  So we’re supposed to interpose between them.  And it works for business, if we stand up strong for principles, then all businesses are on the same level playing field, they all have to comply with the same public interest obligations, they all have to limit their ownership to the same level, and so they can compete on the basis of that.  That doesn’t inhibit the capitalist model of media ownership in this country; it just makes sure that the public is watched out for, and that we just don’t forget about them—because we’re overseeing the airwaves in their interest, not in the interest of corporations that profit by using the public airwaves.  

We’ve already seen what can happen—in radio.  I call radio the canary in the coalmine.   And it’s an awfully sick canary.  In 1996 Congress let the radio rules go, and they let an unprecedented wave of consolidation happen in radio, and what do we see?  Less local flavor and pumped-in, homogenized content.  

And if radio’s a sick canary, the new FCC rules will just spread the same disease to television.  They already own countless outlets, they own production of programming, increasingly you may feel that they own the creativity.  We’ve already allowed massive consolidation of distribution and content on local and national levels, especially in the recent merger of the Newscorp and Direct TV companies; and there appears to be more to come.  The Comcast -  Disney may or may not happen, but everybody’s looking now at how they combine distribution with content.  

And if we lose the independents, every company becomes a distribution and content conglomerate—the result will be more oligopolistic behavior.  “You take care of me, I’ll take care of you.”  Independent voices and the public are the ultimate losers when that happens.  Last summer the FCC majority also ignored the issue of the old Fin-Syn rules, the evidence that far fewer programs are being produced independently.  My colleagues refused all requests to even look at the causes of this.  We couldn’t even get a study in there, somebody just to say, “Let’s look into it, and see if there’s an issue.”  

The noticeable reduction in independent program production has had huge implications.  Less competition for content production; the erosion of small businesses and the possibility of new people getting involved and getting their start; fewer technicians, fewer writers, fewer workers; less innovation; and ultimately, less creative expression.  The FCC has got to study the cause and effect of this, that’s our obligation.  We used to have these financial syndication rules as a check on that, and if we succeed in winning the broader ownership fight, there’s a far better chance we can turn to addressing the crisis in independent production.  

We’re at a pivotal period right now, but I’m encouraged.  I think that we’re really making progress in taking back the airwaves.  We all need to work together; a lot of the people in this room are doing that, an unprecedented coalition.  We need to keep the coalition alive with the right and the left, and everybody in the middle, because we’re up against some very powerful very organized corporate interests.  We’ve come a long way, but we have a long way to go.  

I think it surprises a lot of people how far we got.  I got to tell you, it shocks me somewhat, I can’t even believe it.  It’s a real credit to democracy that it actually still works in this country; that it isn’t dead yet, that the people rising up and the grassroots efforts that were undertaken made a huge difference.  So we’ve got to continue to work to reverse those rule changes.  

We’ve got to make sure that the right rules are in place when we move to the digital television transition.  We’re at the dawn of this digital age, where a TV signal—one signal, one station—can suddenly be multiplied into five or six.  With the TV duopolies and tri-opolies—that means one owner all of a sudden in one community can be multiplied to 18 channels.  And they want every one of those to be carried over cable, naturally.  Well, with the explosion of these channels, instead of giving the same giants bigger megaphones, you should be pushing the FCC to ensure that there’s opportunities for independent production and new voices.  

If all the creative voices in this room stay involved, we can win this.  We can restore media ownership rules that truly protect the public.  So we need to keep up the fight, we need all of your creativity and all of your star power and everything else, to try to reclaim the diversity and the creative genius that the public deserves to have on its airwaves.  It’s time to get our flabby democracy back in shape.  Thank you very much.  (applause)            

PANEL 1:  THE PUBLIC INTEREST AND MEDIA CONSOLIDATION
Jonathan Rintels:  Thank you, Commissioner.  


Congresswoman Diane Watson is a native of Los Angeles, so it is only fitting that she has become the Chairwoman of the Congressional Entertainment Caucus and a friend to the many media artists who work here.  


Her concerns about the impact of media concentration on our democracy and culture, particularly on our growing children, perhaps stems from her experiences as an elementary school teacher, a school psychologist, and as the first African-American woman elected to the LA Unified School District Board of Education.  Immediately after the FCC issued its ruling last June giving the green light to even greater media consolidation, she introduced legislation in the House to reverse the ruling, saying, “the American people know what the FCC doesn’t.  That this is “about freedom of speech and the free flow of information in a democratic society, and ultimately it’s about the future of the democratic process.”   She definitely gets it.


Recently, she has taken a leading role in the Congressional debate on indecency, questioning whether there is a link between the rapid increase in indecent programming and the rapid increase in media consolidation.


We’re honored that she could join us today.  Please welcome Congresswoman Diane E. Watson.

Remarks by Congresswoman Diane E. Watson

Thank you, Jonathan, for your kind introduction.  I am truly honored to be part of this distinguished panel, and I want to thank The Center for Creative Voices for putting together this timely conference and for inviting me to speak on the urgent issue of media consolidation.  

As some of you may know, I represent the 33rd congressional district of California that stretches from Hollywood to Culver City.  It encompasses Sony Pictures, Capitol Records, Raleigh Studios, and the American Film Institute.  Likewise many of my constituents work within the entertainment sector and whether they are creative talents or skilled laborers; they all rely on the industry for their livelihood.  


It was not a complete surprise to me that when the FCC voted to relax its media cross-ownership rules last June, my office received over 1100 individual correspondences from my constituents on that issue.  And just about every single one of them opposed the FCC’s decision.  What was the rational behind their opposition? Why are my constituents so unified on this issue? As Jonathan just asked in his opening remark, “is this hysteria’?  

Let me jump ahead to what happened this week on the House floor. The House voted on Thursday to substantially increase the penalties for indecent broadcasting.  To a maximum $500,000 in fines for each violation of the indecency rules.  The bill was some what of a knee-jerk reaction to the Janet Jackson incident, but it also took aim at the likes of Howard Stern and Bubba the Love Sponge, whose programming are truly deplorable.  

I think it is important to recognize that this bill taps into the underlying anger of those same individuals who wrote to me, individuals who are truly turned off by a dumb-down media culture that has failed to serve the public interest.  The bottom line is, a consolidated media market controlled by profit-driven conglomerates are bound to produce indecent, shock-value programming for the sake of viewer-ship.  While I voted for the bill, I don’t believe it addressed the root cause of indecency in media, namely, the current trend of unfettered media conglomeration and its impact on creative voices.  

Let me share some interesting statistics that illustrate the connection between indecency and media concentration.  The 1996 Telecommunications Act cleared the way for relaxing some media ownership limits.  Since then, complaints received by the FCC regarding indecent programming on television have jumped from 26 in 2000, to 217 in 2003.  Clear Channel Communications Inc., the nation’s largest radio chain with 1,250 stations, or 11 percent of nation’s total stations, has received about 52 percent of the fines the FCC has imposed.  Viacom’s Infinity stations, about 2 percent of all stations, has received 28 percent of the FCC’s fines.  

The fact is, when big media gets larger, and the race for audiences turns to the lowest denominator in trash programming as an appeal to the broadest possible audience, those conglomerates move further away from quality programming and the principles of “diversity, localism, and competition,” which is crucial for the service of public interest.  

When I first became aware of the potential cross-ownership rule changes last January, I was already concerned by the lack of diverse view points in the media.  The Reagan years led to the end of the “fairness doctrine” in 1987 that required radio and TV stations to provide “balanced” news coverage.  Then the 1996 Telecom Act ushered in a new era of media merger and concentration.  What we’ve got in 2003, before the FCC rule change, was already an extremely consolidated media market with adverse impact on artists. 

For example,  in radio, homogenous play-lists have been instituted nationwide, eliminating play time for local musicians, and severely cutting back most local news services.  In television, as an example is the Black Entertainment Television (BET) channel’s decision to cancel many of its popular public affairs programs after its merger with Viacom.  

The same could be said in terms of ownership.  Since the 1996 Act, the number of radio station owners has decreased by 30 percent.  Among the remaining radio station owners, only 175 minority broadcasters own about 4 percent of the nation’s commercial radio stations.  Minority owners’ share of commercial television market is even more distressing.  Minorities owned only 23 full power TV stations at the end of the 1990s, representing just 1.9 percent of the country’s total licensed stations and the lowest since the tracking of such data began in 1990.

Last May, I led 28 other members of the Congressional Black Caucus in sending a joint letter to Chairman Powell, urging him to delay the rule-making and study the current reality regarding the lack of diversity in media.  Of course, our efforts fell on deaf ears.  But more than 2 million individuals contacted the FCC to voice their disapproval of the new rule, and Chairman Powell ignored them all.  People were upset with the distasteful programming on radio and television, and realized the role media conglomerates played in furthering this race to the bottom.  Unfortunately Mr. Powell acted with the mutual consent of the administration to deregulate, ignoring the will of the people.

The overwhelming public outrage lead to a series of legislative, legal, and popular challenges to the rules.  Last September, an appeals court blocked the implementation of the FCC rules.  Several weeks later a bi-partisan group of U.S. senators voted 55-40 to adopt a resolution of disapproval overturning all of the FCC’s controversial rule.  

But to my great disappointment, the House failed to act.  Last fall a coalition of House members brought the senate resolution to the floor.  With more than 200 bi-partisan members’ support, the House Speaker still refused to consider the issue.  While we won a small victory during the appropriations process by re-imposing the 35 percent cap on network TV’s audience reach, a back-room deal put the final cap at 39 percent after the House-Senate conference.  This shows you how a few Members of Congress can control the entire legislative process and overrule the will of the people.

Currently I’m working to gather support for the House Resolution of Disapproval introduced by Congressman Hinchey, which has 38 co-sponsors, including 6 Republicans.  We need folks like you working outside Capitol Hill to keep up the pressure for a national debate on the future of media.  There should have been more outrage regarding Comcast’s proposed take over of Disney, as well as the proposed merger between NBC (which is owned by General Electric) and Vivendi/Universal.  We need a presidential candidate to talk about this issue, so we will have a national debate, on the future of free and open airwaves, about localism, competition, and diversity in the media.  It also will be a debate about democracy whose future has always depended on the lively exchange of ideas in a free, open, and accessible forum.  Thank you again for having me today, and I look forward to our panel. 

Jonathan Rintels:  Thank you, Congresswoman, that was terrific and very motivating.
Our next speaker is Chellie Pingree.  Chellie Pingree has been the president and CEO of Common Cause since March 2003.  Prior to that, she served for eight years in the Maine Senate, with the last four years as majority leader.  She was also a Democratic candidate for U.S. Senate in 2002.  All in all, it’s been quite a journey from her home on North Haven, Maine, an island of 350, where she ran a successful farm and wool knitting business.
Common Cause, the group Chellie leads, is a non-partisan citizen activists group with more than 200,000 members and 37 state chapters.  Founded in 1970 by John Gardner, the organization advocates for honest, open and accountable government, as well as citizen participation in government.   With those goals, it is no wonder that Common Cause is extremely concerned about how media consolidation affects America’s democracy and culture.  
Please welcome the president of Common Cause, Chellie Pingree.
Remarks of Chellie Pingree, President of Common Cause
Thank you very much.  And thank you for that wonderful introduction and to all of you for being here on this Saturday morning to talk about an issue important to all of us. I’m pleased to be here, particularly with the distinguished panelists who have done incredible work on the issue that we care about.  It’s an honor for Common Cause to be part of this important battle that we find ourselves in today.

I just want to go back a little bit. Even though I now live in Washington DC, I’m from the state of Maine. My home, North Haven, is a community of about 350 people, 12 miles off the coast of Maine. You can reach it only by ferry. Many of the people who live in the area are fishermen, and many of the coastal communities are dependent upon fishing and water as well.

My first experience with radio consolidation and Clear Channel came a few years ago. My community had one radio station, WRKD. Every morning, people on the island would tune into that station to learn the local weather forecast, hear community news, find out what went on at the city council meeting and get the score of the local basketball game. If the weather was bad, you could learn whether the ferry was running, or if the schools were closed, or even what the schools were serving for lunch. 

If political candidates had a debate on the radio, as I did many times, the station aired the debates, and everyone tuned in to find out who was running for office and what they were talking about.  The radio announcers, in fact, had a window seat in a brick office on Main Street. One of the announcers, Don Shields, would look out the window and tell listeners, “Oh look, the kindergartners are getting out of school now,” or “there’s another local politician going to get a cup of coffee.” WRKD was the place that you turned, really, for the local coverage that we counted on. 

One day Clear Channel came in and bought half the radio stations in the market. Before we knew it, Don Shields was gone, and so was coverage of our local issues, our basketball games and our weather forecasts so many people depended on. Clear Channel didn’t care about our news coverage and local debates. The company was essentially a bank of computers located outside the area, with no community programmers. 

Interestingly enough, Rockland, Maine, a little town where the ferry leaves from, was the site of the radio station.  People in the town got very upset.  They said, “We’ve got to do something to get our local information back.” They applied for a low power radio license, and wouldn’t you know, when it came time for the hearing, Clear Channel opposed their application to serve 8,000 people in what we generously call the city of Rockland. 

Well, my community fought back, and won. And now, in a little garage, in a back alley of Rockland, Maine, is an all-volunteer radio station.  People come in, and yes, if you want to play jazz for a couple of hours, you can do that. Or you can have a talk show. And every night at five o’ clock the station announcers talk about local issues -- what’s going on in the city council, whether they should ban walking the dogs on Main Street, or any other issue that concerns residents.

The fact is it’s important for people to have a local radio station.  We’ve heard so many problems associated with losing them. The story of Minot, North Dakota is well known by now, but bears repeating. In Minot, North Dakota, all the radio stations were owned by Clear Channel.  In the middle of one night, a train derailed and spilled chemicals. Naturally the sheriff wanted to let people know there was a dangerous situation, but there was no one to call at the radio stations because they were all being run from other cities. 

Clear Channel is the story of radio consolidation. It is a company that in 1996 owned 43 stations. Today it has more than 1,200 stations. Clear Channel is also the largest concert promoter in the country and the largest owner of live venues.  Clear Channel sells the tickets and owns the billboard.  Talk to any artist today, and they will tell you that you have to deal with Clear Channel radio one way or another.  

Clear Channel is currently negotiating with 15 unions in this country, and they aren’t people who are interested in negotiating with unions.  Their brand of negotiating is often called arm-twisting. They’ve been cited for price fixing, anti-competitive behavior, federal labor law violations and certainly, violations of the FCC.  

Let’s talk a little about their politics. Glen Beck, their popular radio host, promoted 18 pro-war rallies around the country. Clear Channel banned the Dixie Chicks from their stations because of a negative comment the group made about President Bush during the build-up to war. Campaign contributions? The company gave more than $1 million in 2002, three-quarters of that to Republicans.  

I heard an interesting question the other day: Is Clear Channel making these donations based on its ideological beliefs, or is it just currying favor with the party in power so it can expand its operations and have rules and regulations that allow it to do business the way it wants? 

You heard earlier about the Tell Us The Truth tour in which Commissioner Jonathan Adelstein was featured along with other artists such as Lester Chambers and Billy Bragg. Mike Mills of R.E.M. said on that tour that Clear Channel right after September 11th banned 100 songs considered “insensitive,” ranging from “Imagine” by John Lennon to every song by Rage Against the Machine. 

During the Tell Us the Truth tour, we were in Nashville, Tennessee -- Common Cause was one of the sponsors -- and we were listening to singer-songwriters talk about what it was like to work in the industry.  One woman raised her hand and said, “You know, I was raised during the Vietnam War and I got all of my information from my college professors and listening to the radio.  Where do our young people turn today? Where is the music, where is the art, where is the information they need to have as they think forward into the future about what it’s like to be Americans?” 

Billy Bragg, a wonderful performer from the UK, was also part of the tour, as I mentioned. Billy Bragg talked a lot about Clear Channel, and said the situation would be bad enough if it was limited to his industry and his job, but it goes much further than that. And I have to say, as a mother of a son who is an aspiring actor, and a wonderful waiter, and a daughter who is trying to make films that are independent and express her point of view, I’m concerned about my children and anyone else who wants to work in this business.  

And what about how the country is being served? What about the fact that most Americans believed there were weapons of mass destruction because we didn’t have a press that would tell us the other side? What about the buildup to the war?  What about that many Americans, in the buildup to the war, couldn’t find “fair and balanced” news? They found they had to tune into the BBC to find out how we looked to the rest of the world. I have to tell you, I heard Michael Moore speak the other day, and one of his great lines was what Fox thinks fair and balanced means is 15 minutes of accurate programming and then 15 minutes of lies.  To Fox, that’s what balance is.  

Today, we are here to talk about the connection with our creative world and the deep, deep roots of what goes on in our democracy today. We don’t have a media that gives us the kind of information that we need. And you heard from the earlier speakers, particularly the Commissioner, and the congresswoman, both of who have been deeply involved in this debate at the regulatory level and in Congress.  It has been fascinating to see what’s happened.  

When I first came to Common Cause about a year ago, I had the privilege of going out to a hearing in Chicago held by the two FCC Commissioners. Everyone told us it would be good to go since Common Cause is deeply interested in democracy and political debate and believes that citizens need more than 30-second sound bites to know what’s going on.

So, I thought we should go out there and talk. It was amazing to me that there was a room full of people who had a whole variety of concerns. We came back to Washington and started to talk to our members, just as Common Cause founder John Gardener did in the early 1970s about his concerns about corporate ownership of the media. 

Then we found this wide coalition of interested partners. The National Rifle Association had 150,000 of its members send post cards to the FCC to oppose the new media ownership rules because they fear what they consider to be a left-wing bias in the media.  

The fact is, everywhere we went, people were talking about this. It resonated with so many. As the commissioner said, there wasn’t a lot of media coverage. When we were in Chicago for the hearing, the local newspaper was on the other side of the issue, so maybe we got a couple of lines in the business section. 

We plotted how to get more coverage and partnered with Free Media and MoveOn, and took out full- page ads in the New York Times and Washington Post.  We took our favorite poster child, Rupert Murdoch, and we put his picture on the screen of four televisions representing ABC, NBC, all of the networks, and the ad copy said: “This man wants to control all of what you see and hear” and the FCC wants to allow him to do it. 

The good news is, once we ran the ad, the New York Times covered it as a news story. Fox News refused to run similar ads, but then did a story on what was going on.  We got more coverage because of the ads, and I got some wonderful calls from Murdoch’s corporation saying, “Why are you picking on my boss?” and “We want you to come on Fox and talk about that.” Well, Rupert Murdoch is our poster child because he’s the man who said, “monopolies are a terrible thing until you have it.” 

As you know, more consolidation means fewer and fewer media owners. That means fewer voices, fewer sources of news and information and less diversity. That is terrifying, and we have to take it very seriously.  

This campaign has been an incredible opportunity. We are in the middle of an election year where all kinds of political ads are being aired. It is an important year to stand up and fight. The public has made it very clear that they’re not happy about what’s going on.  There’s a huge awareness that the media only wants more, and we need to use that as leverage and opportunity. There is a very big coalition, including right here in this room, and people understand the importance of this issue to our democracy, and to our arts and entertainment, and the role it plays in our lives. 

Our job now is to think about the big picture. What is the future? What do we want to have happen with this incredible opportunity that has been handed to us? 

We do want to see the end of vertical integration.  We want to roll back some of the consolidation and we want to make sure things start moving in the opposite way.  We want to reintroduce the notion of public interest into public broadcasting.  Remember, we own the airwaves! This is America! It’s a democracy! This is how we get the important information we need to be citizens in this country.  This is how our children get it.  We need free air time for political candidates so they can get their message out without being beholden to special interests that often help pay for their TV commercials. We need to have debates.  We need to have local coverage.  We need to have news stations where they actually know who you are when you’re a city counselor or running for local office.  We need to air discussion on the very difficult issues of today.

We’re not going to talk about the public broadcasting, but that is coming up for reauthorization in the Congress.  The President got recess appointments over the break and has stacked the Corporation for Public Broadcasting board.  We have to be very concerned about the future of public broadcasting in this country and in fact, how to enhance it, maintain its editorial independence and fund it.

We need to encourage independent entertainment in the arts, so that when we turn on our television sets like we all do everyday, we have access to those important works, and to all of the things that challenge us and bring us into the dialogue and make us part of a democracy.  

This is very dangerous time in our culture, but it is also an incredible opportunity for us to make a difference. We are at a fork in the road, and we want to make sure we don’t choose the wrong path or this will become a place where our children don’t have work and our democracy doesn’t function because people are uninformed and don’t participate.

Thank you all very much for being here today.

Jonathan Rintels:  Thank you, Chellie, that was terrific.  I just want to emphasize something that you said.  I’m a screenwriter, I’m new at this, and I’ve been to Washington a lot over the past year.  And regulators, politicians -- they’re very anxious and eager to hear from us – to get us involved – their doors have been open.  It’s the exact opposite of the experience I expected.  They’re very eager for us to be organized and weigh in on this because they think this is such an important issue and so often agree with us. 
Our next speaker is Martin Kaplan.  Marty is the director of The Norman Lear Center and an associate dean of the USC Annenberg School for Communication.  He’s also a regular commentator on public radio’s All Things Considered and Marketplace and will soon debut on the new Air America Radio Network as host of his own program, “So What Else is News?” which will showcase the intersection of politics, media and popular culture.  He has been a White House speechwriter; a Washington journalist; a deputy presidential campaign manager; a Disney studio executive; a motion picture and television producer and screenwriter; and the president of the Harvard Lampoon.  Which means he’s seen media issues from every conceivable angle and then some.  He’s also been a terrific friend and mentor to me in organizing CCVM.  Please welcome Martin Kaplan.
Remarks of Martin Kaplan, Director, The Norman Lear Center

Good morning.  Listening to what I’ve been hearing and being reminded that this issue, as Commissioner Adelstein said, is, in your 15 years on the Hill, the most amazing outpouring, and in your experience, Congresswoman Watson, in terms of the public pressure – what I find most interesting is that if you were to pay attention to the news media, to see what’s happening in America, with the exception of Bill Moyers and public radio, this doesn’t exist.  This only exists in the world of activists and citizens.  Which is nice about democracy.  But it would be nice if the rest of broadcast media and the rest of print actually covered this stuff. (Applause).
Which is what takes me to my topic today, which is news.  More than two centuries ago, Thomas Jefferson said that the strength of our democracy would depend on how well-informed the American electorate is. Today, most Americans say they get most of their information from local television news. Is local tv news actually telling voters what they need to know? How well are local broadcasters living up to the public interest promises they made in order to get their

licenses?

Since the Radio Act of 1927, the possession of a broadcast license has been a

contract between media owners and the public. In order to use the electromagnetic

spectrum, which belongs to the public, the broadcaster promises to serve the public

interest. From then to now, serving the public interest does not mean maximizing profit,

however happy that may make owners and shareholders. Nor does it mean sponsoring

charity benefits or street fairs, however happy that may make communities. Serving the

public interest, as the Supreme Court said in Red Lion v. FCC, means that “[t]he

broadcaster must give adequate coverage to public issues.” Giving adequate coverage to

public issues is what media owners promise the public to do in exchange for getting their

licenses.

Since 1998, my colleagues and I have been investigating what kind of attention broadcasters have been paying to public issues. In particular, we’ve been looking at the quantity and quality of campaign and election coverage on local television.  In 2002, the most recent campaign, we set out to learn how much and what kind of election news most Americans were actually exposed to in that marketplace. Our research was funded by the Pew Charitable Trusts, and done in collaboration with Professor Ken Goldstein of the University of Wisconsin-Madison.  (Our report can be found at www.localnewsarchive.org/pdf/LocalTV2002.pdf.)

We recorded and analyzed more than 10,000 top-rated early- and late-evening

half-hour news broadcasts on 122 stations in the top 50 U.S. media markets over the

seven weeks leading up to Election Day. This representative national sample is the most

ambitious quantitative study of local news coverage of politics ever undertaken. 

Here is some of what we found in 2002. This is the how well the marketplace is

actually doing at fulfilling the public interest obligation of broadcasters:

· Only 44 percent of the more than 10,000 broadcasts we studied contained any campaign coverage at all. In other words, almost six out of ten top-rated news broadcasts contained no campaign coverage whatsoever.

· Most of the campaign stories that did air were broadcast during the last two weeks of the campaign.

· Nearly half of the stories that aired were about horserace or strategy, and not about issues.

· The average campaign story was less than 90 seconds.

· Fewer than three out of ten campaign stories that aired included candidates speaking, and when they did speak, the average candidate sound bite was 12 seconds long.
· Even when counting U.S. House races as local elections, only 14 percent of all the campaign stories in our sample focused on local races. Races for the state legislature only accounted for three percent of the stories, and stories focused on regional, county or city offices made up only four percent of the stories.

· Campaign ads outnumbered campaign stories by nearly four to one. While little more than four out of ten of the broadcasts analyzed contained at least one campaign news story, eight out of ten of those broadcasts contained at least one campaign ad. Just seven percent of the broadcasts analyzed contained three or more campaign news stories, while almost half of these same broadcasts contained three or more campaign ads.

So what kind of job are local stations doing to fulfill the public interest promises

they made when they applied for their licenses? If you look at the campaign coverage

they provided in 2002, the answer is grim. While there are some encouraging exceptions,

most local television stations largely ignored the 2002 campaign on most of their top-rated broadcasts. At the same time, those stations took in a record-breaking billion dollars of political advertising revenue. It is striking that while general managers and news directors often fret that covering politics may be an audience turnoff, they have no compunctions about barraging that same audience with political ads.

Does ownership make a difference in campaign coverage? Our 122-station

sample wasn’t designed to study that. But our sample does include 45 stations owned by

large owners (with audience reach above 20 percent, based on percentage of U.S.

household coverage as calculated by the FCC, discounting UHF coverage by 50 percent),

54 owned by mid-sized owners (audience reach between 20 percent and 6.2 percent), and

23 by small owners (audience reach below 6.2 percent). It turns out that the large owners

in our study carried a lower percentage of local campaign news than the national average,

while the small and mid-sized owners carried a higher percentage of local stories. The

same pattern appears in individual media markets: in 16 of the 22 markets where we can

make the comparison, stations with small or mid-sized owners provided more coverage

of local elections than stations with large owners. If a national study designed to

correlate ownership with localism came up with similar numbers, it would have

inescapable implications for the regulations now in play.

The sad truth is that across the country, the murderous pressure for ratings has

largely trumped every other goal. The conventional wisdom among general managers

and news directors is that politics is ratings poison. This belief – that public issues are

boring, that viewers would rather watch car chases than candidates – is promoted by the

television news consulting industry whose advice dominates local programming

decisions. In my view, those consultants are selling dangerous nonsense. The truth is

that good reporters working for good managers can make politics and public affairs just

as compelling to audiences as news about celebrity divorces or teasers for prime-time

voyeurism.

Let’s not blame the audience for what appears on local television. Programmers

aren’t just delivering what people want. They are accomplices in manufacturing that

desire. Americans aren’t just consumers; we are also citizens. Broadcasters have more

than an obligation to make money. They have an obligation to inform us. That’s what

they promise in order to get their licenses. Today, the enforcement of that promise is

alarmingly inadequate. Right now the ability of the American people to get the

information they need, from the sources they turn to most, about the most important

choices they make together as citizens: today that ability depends on a marketing culture

that too often puts sensationalism ahead of substance, fear ahead of reason, and dollars

ahead of democracy.  Surely Americans deserve better from the industry they’ve

entrusted with their airwaves, and from the agency they’ve entrusted with monitoring it.  Thank you.
Jonathan Rintels:  Thank you, Marty.  Our next speaker is Andrew Schwartzman, who people have spoken about already.  Andy Schwartzman is the President and CEO of the Media Access Project, one of our nation’s most effective and respected public interest organizations.  He is recognized as one of the foremost authorities on telecommunications public policy, frequently appearing on network TV and radio as an advocate of the public's First Amendment right to hear and be heard on the electronic media of today and tomorrow.  He often is called upon to be the public’s representative at Congressional and FCC hearings on telecommunications issues.  Last September, in a stunning triumph, he successfully persuaded a United States Court of Appeals to stay the FCC’s controversial decision to green light additional media consolidation.  A few weeks ago, he argued to the court – apparently for nine hours -- that it should throw out the FCC’s new rules entirely and we hope he’ll be equally successful.  He’s also been a generous advisor to me and CCVM.  Please welcome one of the public’s best friends and advocates in Washington, Andy Schwartzman.

Remarks of Andrew Schwartzman, President of Media Access Project
Thank you Jon, Commissioner Adelstein, Congresswoman Watson, and everyone.  I think so much useful thinking has already been brought to bear this morning, I’m just going to confine myself to tying up the pieces.  

Yes, the judicial stay that we obtained—and the “we” is a team of lawyers who’ve been working very hard for 6 months trying to appeal the FCC’s action—but the hearing in Philadelphia last September was interesting in a way that’s made me actually optimistic for the first time in a very long time.  I find myself admitting that these days and pinching myself, because I’m not supposed to be optimistic.  We’ve been on the losing side of a lot of things for a long time.  


When a court decides whether it is going to take the rather unusual step of enjoining or delaying a presumptively valid regulation from going into effect, the typical criteria really focus on how strong the appeal is, that is the likelihood of success on the merits.  There are some other factors the court is supposed to take into account, and one of those is the balance of the public interest.  That is, the balance of the harms.  But that’s typically a lesser criterion.  
When we argued this case in Philadelphia, I argued about the likelihood of success on the merits, and I argued that this was indeed an extremely important matter.  When the FCC attorney approached the bench and began to argue—3 judges—they all had a series of questions. What they wanted to know was: what’s so important about lifting these ownership rules right now?  The rules were scheduled to go into effect 2 days later.  What’s so important?  Are these companies in danger of going out of business?  Is there some significant impediment to commerce that really will get in the way?  What’s the harm?  And the FCC attorney answered, well, you know, this is a normal process and you don’t want to delay things, and there’s a lot of transactions that these companies are planning to do, and so forth.  And the judges said: Don’t 2 million postcards and emails mean something?  “Well, that’s not really part of what we take into account Your Honor.  We take into account the harm and the legal arguments, and so forth.”  
And the judges said: But if that many people care, don’t you think that’s important?  Don’t you think that they think there’s some harm that can come from this?  “Well, that’s not really a consideration, you know, we don’t take a vote just by weighing the comments on one side or the other, we consider the merits.”  And the judges said: When Congress votes to delay the implementation of these rules—(there had by then been a House vote on an appropriations bill, the final vote was something like 400 to 20, or something)—doesn’t that matter?  Doesn’t that indicate that the public believes that there’s some harm from these rules going into effect?

And indeed when the court issued its decision later that day, a little short-written decision, they emphasized not the usual factor of the likelihood of success on the merits.  They said: we don’t have to think of the likelihood of success on the merits in great detail, it’s clear that there’s a plausible case that’s been made that there’s some errors, but the principle reason we’re going to grant this stay is because it is so apparent that the harm to the public from these rules going into effect, even temporarily, so far outweighs the possible harm to the industry from a slight delay, that that is a sufficient basis on which to grant this stay.  

Now, that was a very unusual decision.  And the lesson to take away from it, for all of us and from this audience, is: this is one of those situations where the public’s voice has been heard.  Even if Michael Powell didn’t listen very hard, the judiciary listened and found a permissible, above-the-board way to take it into account.  And it does give reason for some optimism.  Maybe it takes an extreme example.  Maybe it takes a situation where to a considerable degree the horse is out of the barn, and we are—to keep going with the bad metaphors—we’re not going to put Humpty Dumpty back together completely, but democracy is working.  There is a recognition that was not far below the surface on the part of the American public, not just the sophisticated audience here—although as opinion leaders this audience is a very important one—but the public at large really knew that somehow this was dangerous to democracy.  And their voice was heard.  And that is ultimately a very optimistic message.  Thank you. (Applause)       

FIRST PANEL Q & A 
Jonathan Rintels: We’re going to take a minute to move this podium, so I can sit down here too.  If you do have any questions, people will be walking through the aisles to pick them up.  We’re obviously running a little bit behind here—Rintels Standard Time.  I want to thank everyone for their remarks, which were terrific, and probably answered a lot of the questions.  Our first question for this panel comes from Pope John Paul II of Rome.  In a statement from the Vatican on March the 9th, the Pope asked that media professionals be held to “tap their enormous positive potential for promoting sound human and family values, and thus contributing to the renewal of society.”  Commissioner Adelstein, how can you help us?

Commissioner Adelstein:  Well, as the Jewish member of the panel here, I’ll have to give you my opinion.  (laughter)

Jonathan Rintels:  I don’t think you’re the only one.

Commissioner Adelstein:  You might want to start with the Congresswoman.  (laughter)  Certainly they have a much deeper responsibility than simply their bottom line, as I indicated.  What was interesting about what Andy was saying, was that—I’m a law school dropout, I’d been writing federal statute for 15 years when I got this job, so I’m sort of an amateur at it, but I kind of understand how law works and how it’s written.  I thought that what was so interesting was the fact that the chairman said you could just dismiss these 2 million people, that they didn’t matter on the record.  Normally and frankly, on a lot of cases, that might be an appropriate decision to make.  If the law is, for example, “what’s the standard by which a telephone can not provide unbundled elements?”, that would be a technical decision that we would weigh without popular opinion.  But the statutory standard for what media ownership rules should be based upon is the public interest.  And so if the public has no interest in further media consolidation, that is an actual factor that needs to be taken in as a matter of law, and I think the court understood that.  And hopefully our dissent outlined it to them to some extent, because it’s sort of a novel legal theory, but one that makes a lot of sense.  I was just shocked by Marty Kaplan.  I didn’t hear all of those details—I heard parts of the study.  It’s not surprising but nevertheless ultimately shocking how little coverage there is of civic affairs in this country.  And we have a digital television bonanza that is being proposed for broadcasters.  Maybe appropriately so, they come to us and argue that “if you give us more channels, we will provide local content—but give them to us before you manage to put any requirements on, don’t worry, you can put the requirements on later.”  (laughter)  Well, I don’t think we’re going to do that.  I’m not going to support that.  (applause)   They don’t deserve digital channels until they meet public interest obligations and until they are laid out clearly for them, that they will cover what happens in the local communities.  (applause).
Congresswoman Watson:  May I respond to that?   

Jonathan Rintels:  Yes, absolutely.

Congresswoman Watson:  I am Roman Catholic, and when I was in the California State Senate I received a letter from the Archbishop.  I was that one used to carry the medical abortion funding bill, and the Archbishop wrote me and kind of had a dire effect on me.  So I wrote him back and let him know that I was a sworn servant of the public, and I was sworn to obey the law.  Since 1967, in the state of California, choice has been part of the law—and that I can no more impose my dogma on my constituents, as they cannot impose it on me.  I never heard from him again.  (applause)  I must agree with the Vatican, all of us oppose indecency; but what the Quakers might call indecency, what the Friends might call indecency, what they might in a small county in Philadelphia, as well as a county in Mississippi or Alabama, are different things and often are determined by the interests of the people in that community.  And so my response to the Pope will be: we will follow the law.  And I am hoping that the law will be composed by those 435 members in the House and the 100 members in the Senate, and the law will be in the best interests of the people.  That would be my response.

Andrew Schwartzman:  If I may say one thing very briefly—two things very, very briefly.  First, I think that apartment in Vatican City probably would benefit from the Fab 5 coming over and doing a makeover, and he might learn some useful things from that experience.  (laughter)  But second--the second thing is that it would be worthwhile to point out that the U.S. Conference of Catholic Bishops has been a very important and very effective part of our coalition on media ownership.  It has been a very strong voice in this area for a long time, and we do indeed get a good deal of guidance from them in terms of their social action mission in this area.

Jonathan Rintels:  Let me ask you this.  The Pope raises the issue that a lot of us have hit on, which is that media doesn’t just reflect society, it shapes society, it can better society, it can inspire society.  And if we all accept that, how is it that the public interest somehow has been defined as the private unfettered interest of these companies acting together somehow will get us to the public interest?  How do we undo Chairman Powell’s assumption that the best way to serve the public interest is to just let the companies operate in their own private interests?

Andrew Schwartzman:  I think the short answer for me is that there has been a real disconnect.  Not to over-politicize it, it really goes back to the Reagan-Bush One judges appointed, who have populated the D.C. Circuit Court of Appeals, and who have in case after case taken a remarkably narrow view that the marketplace can indeed define what the public service is.  Even though Congress has been leaning in this direction, fortunately, I think things may be going back in the other direction. Congress is speaking more forcefully than before, and if we do well in the court in Philadelphia—a different court I point out, not to overcount it, but the judges that heard our case are two Clinton appointees and a very moderate Republican Reagan appointee who is chief judge of the court—I think we may see some things turn around.

Chellie Pingree:  I think the other thing that we have to talk about when you think about why is the corporate interest dominant as opposed to the public interest, has to do with something that we all understand unfortunately all too well, about how our system of government works: this is the influence of a tremendous amount of money, and sort of a norm in our country.  It’s a little bit “welcome to America,” about consumerism, about how money controls the process, how we’ve turned the idea that government is an important function, that regulation protects all of us, that we’re all in this together.  These are notions that have fallen by the wayside as we’ve said, “Whatever you need to do to make a lot of money, go ahead and do it.”  And then unfortunately a system, particularly in electoral politics, where money is essential for running for office, so a tremendous amount of money is spent by powerful lobbies, the association of broadcasters, these are major, major corporations in our country.  They have deep fingers in many places.  They are embedded into the administration these days, so they have people on the inside who are influencing policy, and at some point, they’re just controlling the debate.  What’s been so wonderful about this, as Andy and others have said, is all of a sudden the public said, “Now let me just think about this.”  This isn’t just regular old corporate America—we’re not talking about fashion and consumer goods, we’re talking about the public airwaves—the fundamentals of democracy—how we get the information that we need to be good citizens—how we learn about political dialogue and debate.  Those are horrifying statistics about what goes on in a political campaign.  And they’re those days where all of us say, “I don’t want to hear one more word about one more political candidate.”  Most of that’s because in the last two weeks of the campaign, all you’re seeing is 15 and 30 seconds that are extremely expensive little bits of information that really tell you nothing about the people who want to represent you and what their values are, and what they care about.  But a lot about highly-paid media consultants and a debate that goes on at a whole other level, just like consumer goods.  And it’s a system that’s really broken and needs to be fixed, and the public is finally saying, “Let’s do something about it.”

Jonathan Rintels:  Commissioner?

Commissioner Adelstein:  One other fundamental flaw in the argument of those who say that the marketplace will take care of this: these are supposedly market-driven people, but Economics 101 tells us this is not a free market.  Broadcast licenses are exclusively granted by the federal government.  There’s not enough of them to go around, not everybody that wants to get their own TV station can get one; they cost more and more and more.  The radio station dial is limited; somebody gets the right by the government to operate at 89.5 or 99.5, nobody else gets it.  And we protect them from interference.  And that is given to them for free.  And there’s not enough to go around.  So—the government has to take that limited resource and then the broadcasters say, “well on TV we want ‘must-carry’ too, we get special rights, because we’re special.”  And then we hear how special they are, from Professor Kaplan.  How much they really deliver to the public in exchange for that incredibly valuable franchise.  So we have obligations that we have to put on them because they’re supposedly trustees—it’s not a free market.  

Jonathan Rintels:  This is a question that I’ve now read about 6 times, in various forums.  It has to do with the intersection of government regulation, and free speech and free expression.  We can look at that in a variety of contexts, just the regulation of media at all.  And of course the companies assert that they have First Amendment, free expression rights, and that any kind of regulation of their business is a violation of those rights.  The other context that it’s coming up in is indecency, and how those kinds of regulations will impact free speech and artists.  Marty?

Martin Kaplan:  In our democracy there is supposed to be built in a tension between the First Amendment rights of free speech and artistic expression, and the community’s rights as to what is in the public’s face, what it hears.  I think that’s a useful tension on both sides.  And I think that there is evidence that our culture has been coarsened, that the public interest has been redefined as what the public is interested in.  And that if you ask the public, “Do you like sex and violence?”, they will do what people have done since we’ve lived in caves—we will respond to that stuff because we are hard-wired to it.  My fear today is that under cover of trying to deal with the coarsening of culture, that there could be a witch hunt which will eliminate the voices of dissent—that there are enough people that are thrilled to use what seems to be a movement toward public decency and appropriate it toward their ends, in which the definition of what is decent or not does not only get covered by the FCC rules about sexual acts or excretion, but in addition also gets covered by what is considered impolitic, improper, across the line.  And so, much as I applaud the efforts to make sure that, for example, children are not inadvertently exposed to inappropriate material, I also think we have to remain equally vigilant to protect the First Amendment rights of artistic expression.  (applause).
Andrew Schwartzman:  Let me speak to this, because I think this is a very important question, and for this audience, it’s an especially important question.  I think John Connolly from AFTRA is here.  The artists whose speech, whose expression, whose creativity is so important should not be the scapegoats of what’s going on here.  Broadcasters—not the artists who work for the broadcasters—voluntarily cede some of their First Amendment rights when they apply for a license, which as the Commissioner pointed out, is a privilege.  The Supreme Court has said in so many words that as between broadcasters and public, “it is the public’s First Amendment right to receive access to diverse sources of information which is paramount”—that’s a direct quote—and that’s the way it should be.  That doesn’t mean that broadcasters are without rights, that’s the tension that Marty described so eloquently.  This is a difficult area.  One area where the FCC has really fallen short in recent years is in defining who gets a license in the first place, and defining it in content neutral, viewpoint neutral terms, in a way to ensure diversity.  I’m pleased that a number of members of Congress have seen through this indecency mess clearly enough to emphasize that there is a link between conglomeration and a loss of connection with the community and community standards.  The Senate Congress committee added language to deal with that last week in its bill—the House leadership wouldn’t let some of the provision happen on the House side, and the Congresswoman can speak to that.  That’s one thing.  The other thing is that the Communications Act has a character requirement.  The FCC is supposed to determine that applicants for licenses—this could be buying a station or application for a news station—are of good character, and the best and most useful way to implement that law for so many years was: look to the propensity for lawful conduct on the part of the broadcaster as well as their ownership patterns.  So if you have a company that has labor relations problems—that was repeatedly fined for indecent broadcasts not because of the content of indecency—whose billboards are involved in disputes about zoning—whose antitrust handling of tickets and concert venues is problematic—all of which applies to Clear Channel—those should be part of the character analysis when applications are filed.  In short, if we place a screen unrelated to content and opinion, much more carefully, on who gets a license in the first place, we are likely to have broadcasters who are more sensitive to taste, more sensitive to what the community needs are, who might well realize that the same thing that doesn’t work at 5:30 in the middle of the Super Bowl may be more appropriate at 10:30 or 11:00 at night.  You’re going to have fewer problems and less conflict with these very, very difficult First Amendment questions.

Congresswoman Watson:  If I might just comment—it’s that question that drove the formation of the congressional media caucus, so that we can have open 2-way dialogue between the industry and the policy makers.  So that policy would not drive the issue before the issue was debated from the community that we’re regulating and that we’re addressing.  Too often government will cross that line and come in with a policy that will stymie the creativity and the voice of many different diverse sectors of the country. So the purpose of this caucus is to meet periodically and discuss the issues.  The issues right now that we are looking at—runaway productions is one—taking the profit out to foreign shores.  The other issue is protection of intellectual property; and as we know, a lot of the industry loses out when the duplication processes instantaneously.  We have a bill right now that will deal with, say, China for instance, and the fact that they have mastered the duplication process.  So what we’re trying to do is look at the issues that are current, that are important, that are critical to the industry—and then let the policy follow those issues in some kind of mutual way.

Jonathan Rintels:  That’s terrific.  We’d love to be a part of that I know in this community, because what we’re seeing is the possibility of the creative artist being fined for indecency that may be a corporate strategy for all we know, to get ratings, is what it sounds like.  Also, the work of reputable artists is being impacted because of the need to, in the corporate mind, maintain this margin of safety, so that—for example, the editing of John Wells in ER, where an 80-year old woman’s breast was shown for a millisecond in the operating room, because of the Janet Jackson thing.   So the indecency I think, while it’s important, is cutting such a wide swath and is potentially so chilling that there’s great concern out here about it.  

We’ve gone way over time, but this is key—what is the positive vision?  In so many ways, a lot of the rhetoric has been, “We don’t like that merger.  That hurts us.  This is impacting us.”  Where do we want to get to?  What sort of media environment are we looking for?  We used to have it seemed a balance of power between independent producers who created the content and the broadcasters who aired and distributed the content—and the local stations who could either choose to accept it or not accept it, in some way with power to not accept it had a voice in the content that was actually created.  Now the power is completely with the broadcasters, away from the local stations, and there really is no more—or very little—independent production.  Are we trying to get back to that?  What are we looking for?  Where do we want to get to?

Chellie Pingree:  I’ll say a couple of things.  First off, I think what the Commissioner talked about earlier, about the digital spectrum here, gives us actually an opportunity.  Because again, if we keep this in context, we own these airwaves, we license them and allow their use for things that are important to us in a democracy.  This is one of those moments in time when we get to say, “Here’s what we want in return.”  And some of it I think—although you can’t put the horse back in the barn, or whatever—we do have a moment where we can say, “Let’s look all this de-consolidation.”  Let’s look at what’s going on here with radio, let’s look at what’s going on, and is there anything that we’d like to go backwards about?  And say, “You can’t have all this vertical integration, and look what it’s done,” and there are some things that we don’t we like; and we should look at legislative solutions to them.  And I think the opportunity to talk about public interest broadcasting; what do we actually want?  Well, if you’re going to own all these new stations, we want you to play actual coverage of candidates during political campaigns, local issues, zoning questions, things that matter in your community.  We want them covered, and in particular we don’t want them at 3 o’clock in the morning, on one of the new little digital stations that you own that doesn’t really matter to you—we want these prime time and the time that we want; we want free air time for candidates.  There’s a great bill before Congress right now that looks at this and says, what if every candidate had something like a voucher system, so that everything you saw wasn’t dependent on them buying an ad—which in fact means that every candidate is sitting in a little white room calling up special interests, asking them for money so they can pay for those ads, which just keeps this cycle going.  It’s a huge sea change in what we’re doing.  And I think the same with independent broadcasting.  I think we have the right to go back to some of those rules that said you can’t own the content and the distribution, that’s just not okay in America.  (applause).
And the sad truth with so many of these things is that it’s clear what we used to have—whether it was children’s programming, public interest obligation—it’s not that hard to look at the principle.  I will tell you, when I was running for office, I met hundreds of people who would often say to me, “I can’t wait until I get my TV back, until these awful ads are over, when the campaign is over,”—but many times people would say to me, “You know, I saw your opponent on TV last night.  Now, isn’t there this rule that says that you have to have equal time?”  Well, honestly, I was in public office for many years before I knew that the Fairness Doctrine had been repealed during the Reagan administration.  I mean, I didn’t know that, as an elected official!  Most Americans don’t know those things, how much we’ve actually lost.  So asking for it back again is for a lot of people saying, “You mean we don’t have that in America?  That’s why things are so bad?”  So I think it’s very easy to have a positive vision, I think some of it is what we’ve already had.  But we’re in a moment of time where good commissioners like this have to say, “we’re not going to let you cross that line and get all these great things from our country, unless we get it in return.”  And all of us who are on the outside who can lobby and provide the public voice have to cite these studies that have been proven to show we’re not getting what we deserve here.  And it is our time, so I think it’s a very good moment for us, and there is a very strong positive vision of what we could have.  I’m just going to throw in this one last thing, you can’t discount public broadcasting.  And as they said earlier, at Common Cause we have a big campaign going on because of our deep concern about the reauthorization hearings that are going on in Congress.  And don’t underestimate the power of people in power to undo what we care about, in terms of Bill Moyers, and Frontline, and what little investigative independent journalism that we do have there.  And also when we’re thinking about a public vision on that in a future vision, we need funding streams that go on forever and are permanent, so that we do have something that looks more like the BBC, which is mostly funded by government and not mostly the result of corporate sponsorships and already restricted in what we could do.  So it’s very important that we’re paying attention to what we’ve got, and we don’t lose it.  (applause)

Commissioner Adelstein:  The FCC is really the technology agency of the government, and frankly technology is one of the ways that we get out of this if we handle it properly.  Digital broadcasting multiplies the number of voices available if it’s properly applied; digital radio is going to multiply the number of available slots on your radio dial; low power FM can be squeezed in there.  There’s ways of managing the transition on the broadcast side so that this new technology which uses the existing spectrum more efficiently can result in having more voices, rather than the same handful of people controlling even more voices.  That’s one of the goals.  The other goal that we have at the FCC—and we all share this on a bipartisan basis—is keeping the Internet open and vital, and making broadband happen—because broadband is the opportunity for people to access information in new ways.  Increasingly, I think everybody’s going to get all of their information over broadband pipes that are going to include video, data, and telephone—it’s all going to come through.  So we have to make sure broadband’s distributed throughout the country.  That will allow for more interactive television and allow people to some degree to take back their own programming.  They can program themselves using digital technology, they’ll have more opportunities—more people can get involved in communicating and starting up again earlier because of the democratic nature of the Internet.  But for the time being, people still get most of their news and information from their local television and their newspaper.  For now, the most crucial thing is to not allow those sources of information to combine.    In the short-term that would just be such a disaster that we may never recover from it, because they will eventually then be able to control all of the digital media, and the promise of the digital revolution will be lost.  So the “up”-side is large, and the dangers are present.

Andrew Schwartzman:  May I provide a quick 3-part agenda?  First, organize.  The kind of thing that Creative Voices is doing is critical.  Our colleague Jeff Chester, who’s sitting here in the front row with Center for Digital Democracy, and Common Cause are going around the country, developing a grassroots voice to maintain the momentum that we have, and that’s very important, so I urge all of you to stay organized.  Number Two—there are existing legal tools that can address some of the worst problems that we have, to some slight degree, the antitrust laws.  We’ve alluded to the old Fin-Syn wars, which a number of people in this auditorium dealt with in the past, a very successful means of broadening the breadth of programming that was available on over-the-air television. The only reason that the direct broadcast satellite industry happened was because of the 1992 Cable Act that required vertically integrated cable companies to share their programming with their competitors.  Those kinds of measures—we need a “son of Fin-Syn rule.”  (applause)  There are existing legal tools with legislation in the FCC that can address some of the current ownership structures to the degree that divestiture may not be available.  And Number Three, as Commissioner Adelstein just outlined, technology can—I want to emphasis the “can”—can be an important way for the future to deal with these problems.  My organization I’m proud to say has been in the forefront of helping create low-power FM radio service.  And Chellie was describing one of those stations in Maine.  We have been vindicated by an engineering study that the NAB forced us to have to undertake, forced the FCC to have to undertake, that reduced the number of possible low power stations by two-thirds.  Now with this vindication, we’ve got more of the small, inherently community-based stations that can be available, and that can be an important way to improve localism.  Similarly, digital technologies—if we make sure that a company splitting up its signal 6 ways isn’t just maintaining its own editorial voice 6 times more—can be a very important way to bring new voices and new perspectives into play.  And finally, as Commissioner Adelstein said, maintaining the Internet as we know it—the openness of the Internet—will be critical in many, many ways.  And that’s not a given.  If the cable industry has its way, the cable industry model which is based on charging premium for premium services and blocking out services you don’t like, will be the model under which the Internet will grow.  We’ve won a court case out here in the 9th circuit that may push things back in the right direction, but this is something about which people have to be vigilant.  These technologies will be successful in diversifying the debate on public issues and diversifying the opportunities for artistic expression only if we implement them effectively.  (applause)

Martin Kaplan:  My positive vision.  Right now—most people don’t know this, I think—but a television station, in order to renew its license every 8 years basically fills out a postcard, and they mail it in to the FCC, and they get renewed.  That is literally what the process is now.  So my positive vision for the future is that every 8 years, every license holder has to be accountable to the public and answer the question, “What have you done for us lately?”  (applause)

Congresswoman Watson:  And if I might just add, I think we are seeing as was said before, a sea change.  The fact that the FCC received those 2 million plus pieces of correspondence shows that they’re going to be forced to address a more progressive kind of agenda.  And just remember that the members who sit on the Commission are appointees.  Now I know, Jonathan, your reconfirmation comes up at the end of the election, in November?

Commissioner Adelstein:  My term would run out, if I’m not reconfirmed, before the adjournment of Congress in October or November of this year.

Congresswoman Watson:  We’re going to do all that we can to keep him there, with Senator Daschle, that’s all that he’s got there.  We’ve got to keep the Jonathan types on there.  (applause)  I think there is a lot of hope for the future.  There’s a standard that we use in legislation, and the standard is this: that you do the largest good for the largest number of people, and do no harm.  We then have to re-institute that standard.  (applause)

Jonathan Rintels:  Thank you.  Andy, you hit on this, but we’re going to wrap this up.  Anyone else want to comment on what these people here and their friends can do to stay active and involved, and push these questions in the right direction?  As we say, we’re at a tipping point on so much of the new technology coming on, it can either be a disaster for creative voices, or a boon to them.  How can this group really tip that the right way?

Chellie Pingree:  I’ll make a quick suggestion here.  For all of you who don’t know about Common Cause, we’re just one of the many citizens’ activist organizations, but we’re the kind of people who generate the hundreds of thousands of comments.  If you’ve never been to our website commoncause.org, we have petitions out there we’d love to have you sign on many of these issues, and there are a lot of good organizations you can link to from there.  Everyone here who works in this same kind of work also has web sites, and you’ll hear more about that today.  But you need to follow this stuff, it’s amazing how often your email, your phone call, your forwarding something to a friend who didn’t get a chance to hear about it, can make all the difference.  When an appointment comes up for a Commissioner that you really care about, when a legislative battle comes up that the Congresswoman’s fighting about and she needs her colleagues to be shoring up, when you need to meet with somebody in their home district somewhere else where you may live—there are tremendous opportunities for you to change things, and you’ve got to pay attention to it, because these things happen fast.  And you need a lot of people to do all this work.

Jonathan Rintels:  Let’s give this panel a round of applause, for a lot of help.  (applause)  Terrific information.  We could have them sitting here all day to answer all these questions, which have been wonderful—but we have a short time frame, so thank you very much.

END OF FIRST PANEL.

PANEL 2:  THE IMPACT OF MEDIA CONSOLIDATION ON MEDIA ARTISTS

Jonathan Rintels:

Our first speaker from the creative community is John Connolly.  John Connolly is a working actor and the president of the American Federation of Television and Radio Artists.  He has been a leader in Hollywood in looking over the horizon to the future structure of our business and preparing his union’s members for a changing media landscape where fewer corporations control the business.  His thirty-year acting career includes appearances in television, feature films, and Broadway, Off-Broadway, and regional theatre.  His television credits include the daytime dramas As the World Turns, The Young and the Restless, General Hospital, along with the series ER, The Practice, and The West Wing.  It’s said that he landed his first television role on "Kate & Allie" because he knew all the words to the "Gilligan's Island" theme song.  Consider how far knowing that tale of Gilligan’s “fateful trip” would have gotten him if that show were being produced, as most shows are today, by a media conglomerate like General Electric?  Please welcome John Connolly.
Remarks of John Connolly, President of AFTRA
Thank you, Jon.  Nobody told me they were going to distribute that bio.  (singing)  “Just sit right back and you’ll hear a tale…”  I played a ukulele-playing IRS agent on the way to a vacation in Hawaii, and I started the entire tour charter plane singing the Gilligan’s Island song.  Since I did it better than anyone else (I knew all the words and I was strangely dressed), I got the role. 

A number of the members of the first panel very kindly referred to the American Federation of Television and Radio Artists as playing a significant role (along with our dearest cousins in the Writers Guild of America) in trying to carry this battle on questions of media consolidation to the American people.  I am grateful for the mention, I am grateful for the notice, I am humbled by the company—and it’s nice to get a positive review.  
The American Federation of Television and Radio Artists represents artists; we have a broad definition of artistry.  We represent 60,000 actors, dancers, singers, jugglers, the Ed Sullivan Show—Saturday Night Live—As the World Turns—Joan of Arcadia—Spike Lee’s Malcolm X (not the movie, the TV).  We represent 12,000 broadcasters from DJs to Dan Rather and all in between, and we represent over 8000 recording artists.  Talk about the frontlines of the battle for the First Amendment… Having allies like the ladies and gentlemen in this room today are not only crucial but may well prove decisive.  

Speaking as a member of the artistic community, I’d like to try—in an artistic rather than a necessarily scientific way—I’d like to kind of graph the deadly intersection of the crisis that we face as artists and as citizens.  The longitude of the geography of this crisis is the RNA of corporate globalization, in which the concentration of media ownership is but a single but important strand.  The latitude of social, political geography in this struggle is the DNA of the democratic impulse, and one key strand of this democratic impulse is the core responsibility we believe of artists, all—the artist, the journalist, the troubadour—and that core responsibility and hence this important part of this DNA of struggle is, the responsibility to speak truth to power.

The searing intersection of these lines of fire meet in hot contention in every corner of the globe, from Seattle and the WTO to the ray of strife connecting Baghdad, Tehran, Kabul, the mountains of Pakistan—burning straight through Bangalore, Beijing, Miami and the FTAA, Havana, Port-au-Prince, Sao Paulo, Monrovia, Galilee, and Gaza… Riyadh, and straight back to Baghdad.  Engaging in speaking truth to power also and along this line of fire is itself compromised by the assertion of absolute freedom for financial capital, which is assumed as an unquestioned positive value in efficient markets worldwide, and which is increasingly meaning less freedom for workers and citizens worldwide.  So how—and indeed if—this clash of popular democracy and market imperatives is reported—not how, but even if it is reported at all—if it is sung, if it is criticized, or celebrated, has huge implications for human society.  And sometimes it’s important to note, like lobsters in the pot, we may well be acclimating ourselves and modern society to first genial then harsh fascist-like rule.  When market efficiencies become more important than people, then falls the increasingly hollow constitution of our republic.  (applause)  When there are no singers or speakers of truth to power, the poets and prophets and chroniclers may be indeed our last line of defense on this encroachment.  





So I want to—not scientifically but artistically maybe—I want to trace their DNA for you: the chroniclers, the prophets, the poets.  I want to trace their DNA in speaking truth to power, and in this latitude I claim preposterously perhaps, unmodestly I am afraid, since the stakes at hand require boldness, and like Don Quixote and the windmill or Cyrano, I and we must reach for the stars, and claim the chromosomes of freedom and artistry in this tracing… Moses… Antigone… Ruth… John the Baptist… Jesus… Mary Magdalene… Terence… the librarian of Alexandria… Spartacus… Omar Khayyam… Buddha… Kublai Khan… Erasmus… not Lear’s jester, but Lear’s fool… Martin Luther… Thomas More… Voltaire… Jonathan Swift… Thomas Paine… Abigail Adams… Emerson… Toussaint L’Ouverture… Nat Turner… the Belle of Amherst… Harriet Beecher Stowe… Thomas Nast… W.E.B. DeBois… Eugene V. Debs, Mother Jones, and Joe Hill… Brecht & Weill, Rodgers & Hart…. Sidney Lumet… John Henry Falk, Dorothy Eisner, Arthur Miller, John L. Lewis, Leon Trotsky, John Garfield, and Ann Revere.  Lenny Bruce and Fidel Castro.  Ring Lardner Jr., Paul Robeson, Martin Ritt, Pablo Neruda, Bruce Springsteen.  Ed Asner, Daniel Schorr.  And in the last year alone, ladies and gentleman, Mike Farrell—100 banned songs from our first panel.  Tom Marello, the Dixie Chicks, my (AFTRA) members, Emmylou Harris, Outcast, Don Henley, and God save him, Bill Maher, who made the right move when ABC kicked him off the air and into a better show on HBO.  And, God bless and keep them, the “terrorists” of the National Education Association, who must challenge the use of language by an errant Secretary of Education.  “Who owns the language,” said George Orwell, “will have a lot to say about who owns the future.”  And finally, the secular saint of my pantheon, Bill Moyers.  (applause).

Now this is a long (I am sorry) and convoluted (I know) and imperfect (of necessity) strand of DNA, but it is mine.  And it is ours.  And it is the line of fierce fire which constitutes our heritage of freedom and speaking truth to power.  The steel of our mettle is now sorely tested by the tightening grip of market-driven efficiencies, squeezing the fact and fancy out of the throat of democracy—out of democracy itself, perhaps, as a way of human life.  I don’t mean to be foolish or overstate—but this is my life, in this room, this is many of our lives.  To counter this grip of the bully market, we must begin as we did last year, like Don Quixote, and tilt at the windmill.  But we must advance.  To become Henry V, Molly Pitcher, Abraham Lincoln, Malcolm X, and Barbara Koppel.  Let’s strive to do so.  Thank you for asking me, I’m glad to be here.  (applause).

Jonathan Rintels:  You, sir, are a writer!  Hey, don’t take it so hard!  (laughter).  Thank you.

Our next speaker is Len Hill.  Through his independent production company, Len Hill has produced over 160 hours of primetime filmed entertainment representing nearly $350,000,000 in production. He has hired – and probably also fired -- some of the finest actors, directors, and writers in our business.  Before creating his own company, Len was a network executive at both ABC and NBC.  For two decades, he has fearlessly and eloquently spoken out on the dangers of media consolidation and concentration, frequently on behalf of the prestigious Caucus for Television Producers, Writers and Directors.  He also has been a great friend and mentor in establishing CCVM.  Please welcome Len Hill.

Remarks of Leonard Hill, Independent Producer, Caucus of Television Producers, Writers & Directors
It’s a pleasure to be here… It’s no pleasure to follow John Connolly’s eloquent poetry.  (laughter).  I will not try to compete either with the breadth of his vision or the dynamic of his delivery.  But I will try to do this briefly, because I think we have some time crunch.


Let me start by suggesting the insight I heard when I listened to a distinguished executive speak in 1990, and if you’ll bear with this quote for one second: in front of the FCC sitting en banc, it was observed that “Diversity in program production is now virtually on its deathbed because the program production marketplace has become dominated by large, vertically-integrated studios.  And the domination of that program production marketplace by these few huge conglomerates is an issue that dwarfs any FCC concern over the minor details of network-supplier relations.”  That was Bob Wright, speaking to the FCC in 1990.  Subsequent to being deregulated, as we know too well, the networks did not offer themselves as a new opportunity in a competitive galaxy of options, but became a giant black hole that subsumed all competition.  These same networks merged with the very conglomerates they were warning the Commission about, and Warners and Disney and Paramount became owners of entities that vertically integrated with networks and cable companies, subsuming all competition.


So what does that do to us today?  As you’ve heard the large, universal even national perspective on this, I’d like to come at it from a micro perspective.  Jon framed today by suggesting the theme was, “Can media artists survive consolidation?”  The answer is, they can survive, but if we don’t do something radically different, they will not prosper.  And their prosperity is critical, not just to the health of our community here, the health of artists, actors, writers, directors, but it is indeed the life blood of American democracy.  That prosperity is being threatened.  That prosperity which was championed so eloquently in the Federalist Papers, by Madison and Jefferson, who spoke of the need to provide to the inventor the patent and the writer the copyright, the need to encourage the marketplace of ideas by offering those who labor in it just rewards for their talent and for their risks.  We are being denied those just rewards.  And absent the application of content-neutral and self-enforcing regulation, to those who have become custodians under national trust of our airwaves and means of distribution, we the creative community will survive, but barely—and prosper not at all.  


In this I will offer one small anecdote, and then get out of your face, which suggests how effective content-neutral self-enforcing regulation can be.  People forget the genesis of Fin-Syn, but I’m old enough to remember it.  Fin-Syn was enacted in 1970, and it held a very simple proposition: that when the networks were able to condition access to the airwaves by extracting the rights to off-network exploitation, the public was denied access to numerous programs.  One of my mentors was a man named Leonard Freeman, who created the show called “Hawaii Five-O.”  Pre Fin-Syn, Lenny’s show ran for 13 very successful years on CBS, and it was put on the shelf after every year and stored in a warehouse—never offered into a secondary market.  But when Fin-Syn came into place, CBS was forced to divest itself of the off-network syndication operation.  A small company was created to exploit those off-network program rights, that the Commission and the Congress had wisely determined could not in a competitive way be exploited by those who had market leverage by virtue of license grant.  That small company created in 1970 was called Viacom.  It tells you everything you need to know that Viacom 30 years later had swollen to such huge proportion that it had the resources to purchase CBS.  

But in the intervening 30 years, the content-neutral regulation that had demanded that those Lenny Freeman’s, the creators of programs, at least see their wares offered on the open market for fair and full value, not only rewarded the community of writers, and directors, and producers—not only made it possible for Norman Lear to create the company that brought us Archie Bunker and Maude—that made it possible for Marcie Carsey and Tom Werner to dream the dreams that made them such a critical part of our landscape, that allowed them to protect key shows like “The Cosby Show” against network interference and homogenization.  But it did another very healthy thing—it allowed for the growth of independent local television stations.  In 1970, when the rules were just enacted, there were only approximately 75 independent television stations in this country.  The rules which made possible the purchase of off-network rights after 4 years encouraged the growth of an independent community, who suddenly had this warehouse of treasures available to them.  By 1984, only 14 years after content-neutral rules were adopted, the community of independent stations had magnified by a factor of 6—there were over 370 independent stations.  All serving local communities and benefiting the public interest, convenience, and necessity.  And one very capable visionary named Barry Diller looked around and said, “I could probably agglomerate 150 or so of these new stations into a 4th network,” and there was born the Fox network.  For, whatever you think of the Fox network, its creation represents I think a public interest achievement—it increases diversity, it increases the public interest, convenience, and necessity.  It was unfortunate that Mr. Diller in 1990 then went to the Commission and said there was a need for no more regulation, there were enough networks, but having now gotten out of the Fox business, I think Barry is starting to tell the truth again.  (laughter)  

I offer that study of what content-neutral regulation was able to do at that point to suggest that now absent that, we make a mistake to believe that the market is functioning.  It is not functioning.  6 major companies own 85% of all the new networks.  The joke that I think Jonathan told earlier was important, “There’s multiple voices, but there are very few ventriloquists.”  We may have a 500-channel universe, but there’s only 6 locomotives hauling the freight.  And in that there is the threat of conditioned access, there aren’t markets at work.  Look at some minor anecdotes.  I come out of the 2-hour movie world.  20 years ago, the average 2-hour movie ran 96 and ½ minutes on network television.  Today it runs about 88.  That’s not ABC, that’s not Fox, that’s all the networks in uniform and parallel procedure have rolled content back to add promotion and commercial time, and then when they lose viewership complain to the FCC that somehow miraculously they’re competing unfairly with the very cable channels they own themselves.  (laughter)  You know, like the orphan who kills his parents and throws himself on the mercy of the court for his orphaned position.  
The networks have stripped back content and now complain that their audience has eroded.  They work in remarkable parallel to grab ever-increasing rights.  Those of us who depend on residuals that have been negotiated over years in hard-fought minimum basic agreements, presume that the secondary and tertiary markets for the rights of our shows will be negotiated at arm’s length in open and competitive and transparent bidding.  Remember, in cable your residuals as writers, actors, and directors is a percent of the producers gross.  But if that producer is a network, who self-deals the rights to their cable company, or worse demands under license that instead of conceding simply 2 runs to the network broadcast that the initial license is 2 runs on network and 10 runs on cable and there is no added compensation for that, suddenly you discover that that presumption that the 11 or 12% gross residual among the 3 guilds that has been fought for over so many decades is virtually meaningless, as rights are transferred without consideration for market dynamic—but are simply self dealt among related entities.  This is the worst kind of incestuous deal making.  It is not synergy.  That’s a terrible misnomer.  It is anti-competitive, predatory practice, and the sooner we as a community come to understand that our survival is not in question but our prosperity is, as soon as we can animate ourselves with the vision so eloquently put in Peter Finch’s mouth by the words of Paddy Chayefsky, as soon as we can “go to the window and stick our fists out and begin to say, ‘I’m mad as hell and I’m not going to take it any more,’ ” that’s when we will begin to experience the power of this revolution.  Thank you.  (applause).

Jonathan Rintels:  Thank you, Len.  
Jay Rosenthal is a partner specializing in Entertainment, Arts, and Copyright Law with the Washington, D.C. law firm of Berliner, Corcoran & Rowe, LLP.  He also serves as an Adjunct Professor of Entertainment Law at the George Washington University Law School.  Jay has authored numerous articles on entertainment law and is a periodic contributor to Billboard and other industry newsletters and journals.  He also serves as Legal Counsel to The Recording Artists Coalition, a nonprofit, non-partisan coalition formed to represent the interests of recording artists with regard to legislative issues in which corporate and artists' interests conflict.  Of which media consolidation is one.  A very big one.

Please welcome Jay Rosenthal.

Remarks of Jay Rosenthal, Counsel to Recording Artists’ Coalition
Two incredible acts to follow right there.  Thank you for the introduction, thank you, Jonathan, for inviting us here.  We’re a little out of our element—recording artists in the Hollywood scene, but we’re all faced with the same problem, recording artists most of all.  RAC is a legal and political advocacy group.  We work on behalf of recording artists in Washington as well as in California.  The founding members include Don Henley, Sheryl Crow, Jimmy Buffett, Tom Petty, Tony Bennett, Billy Joel, Bruce Springsteen, and many other featured recording artists.


I think my appearance here was precipitated by the publication of an editorial written by Don Henley, in the Washington Post on February 17th.  I did not bring copies for everybody, unfortunately, but you can go to our website (recordingartistscoalition.com) and look up the editorial “Killing the Music,” which is about how media consolidation is literally killing the music.  You can also read about RAC’s history and earlier political and litigation agenda.  


I don’t have much time here, so I really just want to touch on a few very important points, some of which were raised earlier in the prior panel, but I think need to be talked about again.


The 1996 Telecommunications Act was the seminal moment.  The change since then has been absolutely staggering,  most of all for the music industry.  In 1996, Clear Channel owned 35 radio stations; they now own over 1200.  In 1996, Clear Channel did not own any venues; today they own some of the most important live performance venues in this country.  In 1996, Clear Channel promoted only a few promotional small shows; last year they promoted over 6000 live shows in the United States.  To give you a feel for that, the next biggest promoter was House of Blues; they promoted around 2200.  No other company promoted more than 1000 shows last year in the United States.  In 1996, Clear Channel did not own management companies; today they have acquired some of the most prestigious artist and sports-management companies in the country.  And they’re not alone.  Other networks are engaged in these buying sprees, although Clear Channel, I must say, certainly has raised the bar to an unprecedented level.


So the deregulation of the 1996 act gave Clear Channel the means to monopolize the music industry both horizontally and vertically.  Now, envision a program director from a Clear Channel station approaching a recording artist, maybe their manager, maybe even their label—and asking that artist to perform at a radio-sponsored show for free.  Even though the radio station charges the public for the show.  Does anyone really believe that the program director has to say the magic words, “Mr. Artist, if you don’t play at this show for free, your next single isn’t going to get any airplay?”  The answer is clearly “no.”  Whether the threat is overt, covert, real, perceived, or even imaginary—the system that media consolidation has created inevitably leads to this abuse, this new form of payola.  Then the artist wonders what will happen if they don’t play the Clear Channel venue, or use the Clear Channel promoter, or the Clear Channel management company.  While many worry about who will be harmed by media consolidation in the future, the recording artist stands as its first definitive victim today.  

It’s also very important to understand First Amendment rights, and the problems we have here, and it was talked about again in the prior panel—the Dixie Chicks were mentioned, and I will talk about the Dixie Chicks for a second.  For those of you who don’t know, most hopefully do, the Dixie Chicks were effectively banned from the radio for 30 days by 2 radio networks, for political comments made by Natalie Maines at a concert in England, and the comments happened to be about President Bush.  Now, truthfully, Clear Channel is not the one who did this, this particular event that lead to Congressional hearings, this was Cox and Cumulus.  Now the disturbing aspect of this incident is not that 1 or 2 radio stations decided to ban the Dixie Chicks—that is their First Amendment right.  I don’t like the fact that there was 1 station, I believe in Georgia, that decided to have a Dixie Chicks record destruction promotional event at the local shopping center—so “you could all come down with your Dixie Chicks records, and we’re going to have this big truck, and it’s going to run over those records.”  Now, I don’t mind that so much as long as they bought the records—if they downloaded those records, I’m really pissed.  (laughter)  But if they bought them, okay, you can go and you can destroy the records, that’s a First Amendment right. 

The disturbing aspect, though, is that it was the network executives controlling hundreds of stations and dozens of country stations, who decided to make a network decision, against even the wishes of some of the program directors and DJs who wanted to continue to play the Dixie Chicks records.  The networks involved argued in front of Congress that they were only doing what the listeners wanted, basing their decision on listener complaints.  Now, they didn’t poll the Dixie Chicks fans—they just reacted to those who called up, could be a few, could be many, they never said that—who thought banning the Dixie Chicks was an appropriate message to send.  They had an opportunity to mandate that their stations continue to play the Dixie Chicks even with the controversy—now that would be what the First Amendment is really about, if those stations said, “Play it anyway, even though what they said was controversial and against the president.”  But instead they turned into the ugly reactionary, they killed what they didn’t understand.  
And the message is not really directed at the Chicks—the message is directed at every artist who wants to say something politically sensitive onstage.  The chilling effect is undeniable, and again, while this is not government censorship, the deregulation of the radio industry has created a system where control of the public airwaves results in de facto censorship.  These good ‘ole boys.  These networks did what they did, because they could.  That’s what media consolidation results in, in our system today.









 
Now I’m going to get a little controversial here, because it’s been raised before about indecency.  And in this past week, we’ve had incredible debate on Capitol Hill about the new law giving the FCC the power to fine a non-licensee (translated, meaning, “could mean a recording artist”) $500,000.00 for each purportedly obscene, indecent, or profane act made on the public airwaves—whether the act is part of a video, a record, a live performance, an interview, whatever.  Now, putting aside that this law in my estimation is unconstitutional, that’s my estimation, it is disturbing that this is being used even with those with the best of intentions, as a means to turn this into a media consolidation issue.  And the sad part about it is, it’s because the artist again is put right in the crossfire of this particular issue.  I’ll be the first to agree that big companies pander to the lowest common denominator, but that is their First Amendment right, to pander to the lowest common denominator.  No matter how much we like it or dislike it, I always wonder why actually obscenity is always associated and synonymous with the lowest common denominator.  I think of what Janet Jackson did as pure art in comparison to American Idol, but that’s me.  (laughter).
Now the same First Amendment that should protect a rap artist from using swear words or talking about sex is the same First Amendment protecting the networks.  In 1996, the government argued that the free market should determine who owns what.  And now that same government is arguing that the free market should have nothing to do with whether or not someone turns the television or radio off.  I would rather see parental controls on every single television set sold in the United States or anywhere, than allow a Pat Robertson or Jerry Falwell to define indecency, profanity or something that is profane, whenever they like by simply sending a letter to the FCC, which results in a lawsuit against some poor artist who happened to inadvertently or even willfully say “fuck” in a radio interview.  That’s not what this should be about.  
And to have the artist put in that position, as being this target of the right wing, is something that should never happen, and the fact that that bill was passed by the House 390 to 22 makes me think that all the artists who went out there and worked for all of these politicians on their campaigns—politicians like to have recording artists come and work in their fundraising, you know, “come on and play the show, so we can make money,”—how many stood up for recording artists?  You did, I believe, Congresswoman, I heard that on television.  Congressman Ackerman did, I didn’t hear anybody else.  That is just simply wrong on any level.  


As a final note, there are many who say that recording artists are really not harmed by media consolidation.  I think that people think that this is all fantasy, we’re all making this up.  Let me make one observation in response to their argument.  When RAC deals with Congress, with the FCC, with the Justice Department, and even with State Attorneys General, we always raise the concern that artists are petrified, literally petrified, about testifying, because of the potential for retaliation made by record labels, made by Clear Channel, made by everybody.  For some they look at this as, “It’s career suicide for me to get up there as an artist and testify about this.”  So the usual response, and it’s a good one, we really appreciate this, is that they’ll try to protect the artist.  They’ll allow him to testify, they’ll put him behind a screen, they’ll change his voice, they’ll make him seem like something else, and then you step back and you examine this situation for a second and you think: well, there are only 2 categories of people who are offered this type of protection: organized crime informants and recording artists.  (laughter)  And how anyone can say there is nothing wrong after understanding that, just doesn’t get it.  Thank you very much.   (applause).
Jonathan Rintels:  Thank you, Jay

Our next speaker is Victoria Riskin.  She is the immediate past President of the Writers Guild of America, west, the first woman president elected in 50 years and one of the best presidents in the Guild’s history, in the opinion of this longstanding Guild member who also happens to be her brother-in-law.  As both a screenwriter and a producer, she has won numerous awards for creative excellence.  


In addition to her activism in raising concerns about the effects of media concentration on both the public interest and the interests of media artists, Vicki is a member of the International Women’s Forum, is on the International Board of Human Rights Watch and serves as co-chair of Human Rights Watch in California, along with Sid Sheinberg, former President of Universal Studios.  She was the founding chair of Hollywood Health and Society, a joint project of Annenberg School of Communication, the Norman Lear Center and the Centers for Disease Control.  Last but not least, she is also a psychologist.  Which helps.

Please welcome Victoria Riskin.
Remarks of Victoria Riskin, former President, Writers Guild of America, west
It’s true, I was a psychologist.  I always say I went from treating the mentally ill to working for the mentally ill.   Being among them as well, becoming one.  It’s very exciting to be here today.  And I want to thank my brother in law, Jon.  Sort of the springboard for all of this effort came in our kitchen.  And it was really motivated by this crazy guy who you’re gonna hear from soon named Jeff Chester, who kept hounding the Guild, saying “Don’t you think you ought to care about what’s going on in terms of media consolidation?”  I thought, who is this guy?  But I thought, what the heck, let’s do a filing with the FCC.  They’ll never read it, but we get to say everything we want to say. And Len (Hill) never gets to talk enough, so I invited him into the kitchen.  And we did a filing with the FCC.  And lo and behold, I think people really did care.  
I was thinking back to when I first really got some consciousness about this issue.  I was remembering a party I went to about fifteen years ago with the famed Oracle of Omaha, Warren Buffett, owner of Berkshire Hathaway and one of America’s most successful investors. At the time, he held a large position in ABC/Cap cities.  I was so bold as to approach him and engage him in a conversation about the broadcasters’ obligation to program in the public interest because, in my view, television was becoming coarse and irresponsible.  (And that was 15 years ago.) Buffet argued forcefully back that ABC and the networks had one primary obligation and that was to their shareholders.  Later when, when I reported the conversation to my husband, I described how I strained to be heard by a man so tall in stature.  My husband laughed, pointed across the room and said, “Buffett isn’t tall at all. He just looks tall because he’s standing on his wallet.”

The debate that night mirrors exactly the public debate today about media ownership.  Are the commercial networks obligated to genuinely consider the public interest, to proactively ensure a diversity of viewpoints on the airwaves, to make sure that as guardians of the spectrum they provide a measure of quality programming?  Or are corporate leaders obligated to increase company profits and deliver to Wall Street the quarterly earnings expected by investors, many of who are small shareholders who are invested through public and private pension plans…even unions?  

Clearly the most compelling and powerful pressure on a media executives is to increase the bottom line, as Mr. Buffett tried to tell me, and any romantic notion that these men who run the networks will suddenly be inspired to think about programming for the public good is fanciful. No CEO is going air programs that might not win ratings to contribute to the public good and then nobly watch as his competitors win the race for audience.  The competition is fiercer than ever for networks to win eyeballs and to bring in advertising dollars from those American companies who underwrite television and want to reach the maximum number of consumers so they can sell beer, cars and soap. And the audience that advertisers covet is the 18-35 year old population, preferably male, who haven’t yet established brand loyalty to their favorite soft drink or toothpaste. Get ‘em while they’re young, is the idea. 

This new trend to target youth started by Fox has penetrated the other networks. And the networks and advertisers, by increasingly targeting the young audience, no longer consider over 50% of the American public so important to them. Diversity, by any definition, does not exist. Today, there are no Golden Girls, no Murphy Browns, no Archie Bunkers on television or actors like Angela Lansbury or Bill Cosby in leading roles. And ironically, the very audience that advertisers want, the youth audience, is harder and harder to attract with computer games and the Internet posing serious competition.

As for the quality programming so richly offered to the American public through movies for television and mini-series like Shogun, the Winds of War, Roots, Exodus, the Autobiography of Miss Jane Pittman or the dramas based on American classical literature, they have been tossed aside to the stockpiles of history. These movies were a way that we could embrace the issues of our time, understand our collective history and our cultural identity.  They barely exist today, expect on pay cable channels like HBO or Showtime.  Those movies cost broadcasters too much money, don’t skew young and are expensive to advertise. Reality programs have replaced them, largely geared around the dating anxieties of young men and women.

And because the networks can own their own programming, the dramatic series on television is often produce with assembly line predictability.  The protagonist is usually a cop/investigator who is always a good person, who goes after bad guys and solves a case each week, while the people around talk and walk very fast followed around by a handheld camera.  There are no long scenes, pregnant pauses, poetry or ambiguities. Tony Soprano would never make in on a primetime network. As for comedies, where human foibles are stock in trade, they are becoming an endangered species.  There hasn’t been a new breakthrough hit comedy series in over 7 years since Everybody Loves Raymond. 

The turning point, I believe, came that fateful day that an appeals court in the early 90s said that the networks could own their own shows, something that before that had been severely limited.  This resulted in a stampede of mergers of networks and studios so that today what you see on television is owned and controlled by only five companies.  Once upon a time there were a hundred small, medium or large suppliers of programming to the networks. Today, only one truly independent company exists is series television: Carsey-Werner- Mandebach.

What does this mean for artist who is trying to get his or her work into the marketplace?

 This means that new ideas for television shows are filtered through one of five corporate entities with their large bureaucratic systems, their fear of originality and their tendency to micromanage.  This means the creative entrepreneur who is passionate about his or her story and characters must surrender creative control and ownership to the networks. This means that network notes on script changes aren’t suggestions but directives.  It means that flanks of executive tell writers what’s funny. It means that a writer/producer must accept the network as a partner with the result that if their show doesn’t make the schedule, he or she is unable to take their idea elsewhere. Diane English of Murphy Brown fame, tells how a network would broadcast her new series only if she made a deal with that network’s distribution company at a much lower rate than she was offered elsewhere. “If you want to be on our network, you have to deal with us at our price.” That’s what Walmart does, but Walmart doesn’t have a precious national resource given to them by the public trust.  In this case, Diane English walked away. 

True creativity, the kind that summons up the best of our imagination and understanding, that challenges us to aspire to be as good as we can possibly be, is not imitative or derivative or formulaic.  It’s born in distinct and diverse visions of men and women with unique experiences, feelings and sensibilities who fight for their viewpoint. 

Mr. Buffett was right 15 years ago.  A CEO has an obligation to the shareholders. But I was right, too. The airwaves belong to the American public and the networks have an obligation to protect the dissemination broadest range of ideas and viewpoints and to nurture creativity. How can we incentivize the networks to live up to that responsibility when if feels suicidal to the CEO to do so?  With a clarion call from the American public and activist to demand Federal regulation and legislation limited media concentration and carving out some of the primetime schedule for diverse sources. We must create a marketplace with real opportunities for creative and diverse voices.  

Several of us spent the past two years lobbying hard for the FCC and the legislators to set aside some of the primetime schedule for people who are independent of the networks; to require the networks to buy from people other than themselves. We explained how it was not only right, but it is necessary to create a counterweight to enormous control that the media companies now have over everything we see on television. We had significant support and sympathy from both side of the political aisle but the current administration in Washington fears regulation of any kind, any limits on the free market, even though they hate what’s on television. Government regulation is always bad, they say.  But I say they are free-marketeers with blinders. If you hate what’s on broadcast television, why don’t they give much greater funding to public broadcasting, I asked. But they don’t like the idea of federal funding for television. This to me is ideology without nuance…without real vision.

I say, how can the Congress give away a precious national resource like to airwaves to these companies who make billions of dollars and not expect anything back?  

This is not a fight in Hollywood of the rich independent writer/producers against the

super rich media owners. It’s a fight to take back what belongs to all of us.  

To govern ourselves as a nation, we must have access to a broad range of social, political, esthetic and moral ideas and experiences.  This principle is imbedded our tradition or free speech and democracy.  We must fight for it. 

Jonathan Rintels:  Thank you, Vicki.

Jeff Chester is executive director of the Center for Digital Democracy, a nonprofit organization devoted to ensuring that the digital media serve the public interest.  A former journalist and filmmaker, his work has appeared in many publications, radio and TV.  In 1990, he co-founded the National Campaign for Freedom of Expression, which focused on protecting artists' rights.  In 1992, he co-founded and served as executive director of the Center for Media Education, a leading force on such issues as Internet privacy, media ownership, and children's TV.  In 1996, Newsweek Magazine named him one of the Internet's fifty most influential people.  He established CDD in 2001 with the support of a Stern Family Foundation "Public Interest Pioneer" award.   CDD was one of the four major public interest groups that led the two-year campaign against the FCC’s relaxation of media ownership limits.  He is currently finishing a book for The New Press on the digital media and the public interest.  He’s also been a great friend and mentor.


Please welcome Jeff Chester.

Remarks of Jeffrey Chester, Executive Director, Center for Digital Democracy
The future of television production in the United States and its evolution in terms of digital production is at stake.  The work that you do, and your colleagues across the country including the east coast, is at stake.  I want to focus most of my remarks to that point, that the industry is in transition.  It doesn’t have to end that way, we can send this back to rewrite somewhat.  We can put this in turnaround, somewhat, through a collaborative, multi-pronged political effort.  But it doesn’t have to end that way, where these handful of companies control and determine what we see.  And one of the strategies has to be to understand that this is a media system in transition.  The media ownership changes are not simply occurring because these companies want to own more—yes, they do.  They understand that a digital distribution system has emerged—it’s principally flowing through cable lines.  

Cable is the dominant television medium in this country.  70% of subscribers get their television from cable; 17% unfortunately from Direct Broadcast satellite, now Mr. Murdoch in part.  This is a move by the broadcast industry, which has been going on since the late ‘80’s, (and this whole effort to get digital spectrum and other kinds of policies which we won’t go into), to transition to become cable communicators.  Why?  Because the vision they have for the future—and one of the great things that we do, you guys read the trades, we read the trades, we follow the industry, we are horrified every week—the vision they have for this incredible new medium with the power of the Internet and with television is to have a programming environment that targets individuals and households, intertwining advertising and marketing into programming content.  It’s the one-to-one marketing paradigm which undergirded the Internet.  That is their model.  I call it “the brand-washing of America,” or “digital dreck” is what we’re about to get.  And that’s their vision.  They don’t want to do public interest.  They don’t want to do journalism.  They don’t want to do anything for democracy.  They want to sell, and they’re going to such extremes at it, that is one reason why we have to fight them.  But luckily, I want to get the fact that you have more opportunities, and I’m conscious of the time.  But I want to just read to you—just as an example.  

I used to rail against product placement.  But today you guys have plot placement—entire series are being created by a prop.  (holding up magazine)  This is from TV Week, which used to be Electronic Media, it’s from two weeks ago, and it’s just an example.  Viacom/CBS just bought the ITBX software to use—let me read you this.  “Viacom has signed with ITBX (a software company) to use its product placement valuation tool to evaluate such things as how well their product placement is integrated into a scene—the clarity of the brand’s logo and the overall presence of the product in a scene—to derive a dollar value of that product placement.  Already the software is used—the clients of this software in addition to CBS are Unilever, Snapple, Bestfoods.  Among them in terms of this software is the ability of the network to approach a company whose product generated a high valuation in an episode, and offer that company the first advertising position that follows the product placement event during repeat airing of the show.”  Let me just finish here.  “This latest version of Instant Access, which is the name of the software, generates product placement values based on information provided by our user.  Among the criterion considered are how clearly the brand logo stands out, among other items how clearly identifiable the logo is and whether a character from the show walks past or touches the product and utters the brand name,” look—this is the tip of the iceberg here.  This is the tip of the iceberg.  So, look.  If we hadn’t had in the last few years the Writers Guild east, the Writers Guild west, the Caucus, and AFTRA, for the most part the creative community and the entertainment community would have not played a role at all in this debate.  But much, much more needs to be done.  

Questions need to be asked frankly to SAG and DGA among others: where were they?  Why were they following such a narrow, special-interest agenda versus supporting a broader public-interest agenda?  And what will this community do now?  Which is one reason why you folks are not well represented in Washington.  It’s just the truth.  You have to be there.  It’s entirely corrupt.  If we think there’s going to be a nirvana when the Democrats come in, with all due respect, Clinton came in, and the first thing he did was appoint a media industry lobbyist to be the transition team.  We had to fight tooth and nail to get stuff out of Clinton on media.  We have to be ready if in fact there’s going to be a chance for some positive change.  And the fact that we have the two best Democrats on the FCC in 30 years—we should be thankful and lucky that we have people like that.  We have to be there for them.  
That’s why we need Jon’s Center.  Right now, as the FCC is deciding what will happen on the future of this digital spectrum giveaway to the networks, and we’ve talked about this multicasting, if it hadn’t been for Jon’s Center, this notion that there should be a carve-out for independent producers would not even be on the table.  But it is.  You guys are not well represented, you guys are not fighting enough, even though you have incredible advocates for example in Vicki and Len and Jon, and I hope that you will support the establishment of something serious in Washington.  And Jon deserves a lot of praise for what he’s trying to do, I think at great risk, hopefully not, to his career.  

These are bad folks who run the four networks, and including Fox who owns DirecTV, and Time Warner, and Comcast.  They’re bad folks.  When Fox took over DirecTV, we said, “will you reserve some channels locally and nationally for those left out of the business, such as African Americans?”  They said, “no,” and they actually filed at the FCC “but we will have pitch training meetings for minorities to help them make deals.”  They said “no.”  Fox, NBC/GE, Viacom/CBS have filed at the FCC and the courts saying that there should be no rules whatsoever.  We should be able to own whatever—no rules whatsoever is the 3 networks aside from Disney.  And the only reason Disney didn’t support them is that, their lobbyist told me, they’re trying to save legal money, but they basically support that.  (laughter)  
Comcast—Comcast, the nation’s most powerful cable company, dominates 8 out of 10 markets.  Several African American entrepreneurs—this is according to the trade and part private conversations, including Tim Reid and Russ Simmons—went to Comcast, concerned that all of a sudden BET was owned by Viacom.  They had resources.  Please, let us have a channel.  Comcast said, we have to have control—that’s in the trades.  Comcast said—oh no, you want to do news?  That’s too serious to program the audience.  And they hand picked Radio One.  Comcast and Time Warner are opposed to a public policy that would ensure that the Internet and digital media (including video production as it flows over the broadband Internet)—they’re opposed to a policy that would ensure that the Internet remain a non-discriminatory medium.  
These people have an agenda, a narrow agenda, which must be fought.  We have to keep the pressure on, in terms of media ownership, but I want to conclude by saying that the industry knows where they’re going.  The industry knows about all these changes going on, and though my friend Len Hill says rightly when I say the words “EPG” (Electronic Program Guide), you will think that I’m talking about my recent cardiac exam.  The fact of the matter is that the cable industry and the satellite industry—and this is why the broadcasters want to become part of cable—are ushering in a system where in fact there are many, many more channels.  Video on demand.  You know, Comcast has programmed 1500 hours in Philadelphia.  They have decided who’s on those video on demand systems, they get to decide who gets promoted on the electronic program guide.  As you know, storage devices such as TiVo are now being incorporated into basic set-top boxes.  Those set-top boxes are owned by the cable companies.  They will control that storage.  They will determine its shape, whether or not the programs can be downloaded.  
There is tremendous opportunity if we had a public policy advocacy effort right now to pressure the Congress and to pressure the FCC to take all this new expanded landscape which has emerged because of digital technology and say: independents need to have access to it, people left out of the media system such as minorities and women have to have access to it, communities need to have access to it, let alone establishing a non-commercial sort of civic commons around the country that could help balance out our commercial culture.  I guess I will conclude.  There are tremendous opportunities, but people here, people in Hollywood and in the east coast, WGA east, really helped this time. But we need you to speak out.  Maybe you can’t publicly speak out, but maybe you can get involved in a variety of ways so we can have a media regime change we so deserve.  Thank you very much.  (applause).  
Jonathan Rintels:  Thank you for those kind words, Jeff.  And thank you for your leadership and help on these issues, and your willingness to educate those of us who are new to it.  
Jeff has a terrific web site, the Center for Digital Democracy, which is democraticmedia.org, which I commend to you.


Our final speaker today is Gregory Allen Howard.  Greg began his distinguished career in 1988 writing for episodic television, including True Colors, Where I Live, and 21 Jump Street.  When he moved to Alexandria, Virginia, he was impressed that the old southern city seemed so totally integrated.  He began to ask why?  Person after person answered that the Titans of T.C. Williams High School “integrated this city in 1971.”  “Remember the Titans,” his original screenplay about that first integrated football team in Alexandria’s history, which came together to win the Virginia state football championship and thus also brought a city together, won a Christopher Award for its “celebration of the humanity of people in a positive way.”  The film went on to become the highest grossing film ever scripted by an African-American writer and won the NAACP Image Award for Best Picture.  


Please welcome Gregory Allen Howard.

Remarks of Gregory Allen Howard, Screenwriter
Thank you.  It’s difficult to follow all these dynamic speakers.  I, too, am humbled by the company.  I am here as a working stiff, a working screenwriter—the last thing I was president of was my teen club at Vallejo, when I lived in Vallejo.  But I too am affected as an artist, and again, just as a working writer I too am affected—if not directly, certainly indirectly by consolidation of media—because all the talk has been about networks, but the networks are the studios.  They are in fact now the same thing.  And the self dealing does go on.  You create a movie, and then it gets sold to the network that’s owned by the studio, and obviously that’s who the terms are going to be favorable to.

In a larger sense, how this has affected me and I think other writers and artists working in the Hollywood community, has been all this brouhaha about indecency.  Because when these companies are these conglomerates, and they’re vertically integrated with these various divisions from movie studios and networks and then cable outlets as well, when a brouhaha like this indecency breaks out over a partially exposed breast, it has a chilling effect on the artists and writers.  Then you can’t go in maybe and take something more provocative, because now they’re afraid.  The thing is, when there is this consolidation, you only really have to scare a few people at the very top of these companies, and then it has this sort of chilling effect throughout the entire organization from the studio, the network, on down into the cable entities.  So I’m really concerned about that, just as an independent writer with no particular affiliation—just in taking stories into a studio or even a network for that matter, when they can be so frightened by this brouhaha over indecency.

And I think it’s very important for artists to feel free.  I think the central tenet of being an artist is freedom and freedom of expression.  And I’m reminded of what Gauguin said about an artist “who must find salvation in extremes.”  In this environment, frankly, it’s going to get harder and harder to do as there is more consolidation, and I think more control and fewer outlets for the artist to take an idea, particularly provocative ideas.  So, my concern is, will there still be places—and multiple places—to take provocative ideas so we can push the envelope, so that artists can better and more fully express themselves?  Thank you.  (applause).
Jonathan Rintels:  Greg, thank you.  You said you didn’t have anything to say—and it was poetry.  
SECOND PANEL Q & A
Jonathan Rintels:  Well, I have good news and bad news: the good news is, we’ve had some wonderfully, passionate, informative, interesting speakers; the bad news is, every single one of them except Greg took longer than he was supposed to.  We’ve run out of time.  Let’s order out!  

So, we really are not going to have time for a whole lot of questions, in fact, only one or two.  
I think really the key question here is: (there’s so much to talk about—indecency, free expression, where do we go, what’s the vision), but the key question is: what’s the takeaway for this group?  What do we want them to do on the next step?  Where do we want to go?

Jeffrey Chester:  People have said we have made collectively all across the country tremendous advances here.  We are winning in many ways.  We have important organizations that were involved principally, but are now playing a leadership role, like Common Cause.  We have new organizations like Jon’s Center and the Free Press—and we have an opportunity to keep this issue visible at the FCC, and for the folks within the showbiz community to develop a proactive agenda to deal with what’s going on now and what might happen if we have a new president.  We have to continue this momentum all across the country.  (applause).
Leonard Hill:  I think it can be reduced to two very simple and effective notions.  What you’ve heard today has a common theme—it’s, we are all experiencing the private plunder of our public assets.  We now can do something to get those assets back.  The first thing is: commit ourselves to a campaign that has a single theme, which is open access.  Don’t let private industry take over the Internet.  As digital spectrum is being negotiated at the FCC, as Commissioner Adelstein eloquently stated, let’s demand that public interest performance standards be deeply embedded in any rule before something so valuable as the digital spectrum is simply given away and must-carry imposed as an overlay.  So, commit to open access is my first thing, and fight vigilantly for it.  In particular out here, SAG and DGA, as Jeff suggested, need to get their act together; for too long they have looked at the narrow specific interests of this.  They didn’t get on board cross-ownership.  They didn’t help on cable issues.  They were talking about a low level 25% set aside when the caucus and the WGA were talking about 50% set aside.  I am bewildered by the fact that to this day SAG and DGA are represented by an entity that is deeply on the side of the studios.  Ken Ziffren, who’s probably as smart a lawyer as works in this business, sat at the table at the McCain meeting on behalf of SAG and DGA—when the Ziffren-Gardner bills are paid by Sony and Media Com.  You begin to say: “Guys, what are we lacking here?”  So—let’s commit to a campaign for open access.  (applause)  Secondly—the editorial at the end of the first thing will lead to it.  Believe there is a simple Shema that will solve all of these problems (for the Catholics in the crowd). (laughter)  There is one simple and unifying precept, which is: in a free and democratic society we must have free, open, and competitive markets.  The greatest threat posed by media concentration is the market-numbing implications of self dealing.  The Shema I offer you is: fight conflict of interest at every corner.  And all of this will go away.  But it’s a difficult fight to make when your representatives—your agents, your lawyers, and your managers—are themselves so riddled with conflict that they will fail to disclose those conflicts to you.  When the ATA has the nerve to come to SAG and say, “The ATA should allow agents to become the producers and distributors of SAG actors’ work,” you’re really getting into deep water.  So if we are going to be effective, commit yourself to the notion that a marketplace must be open, must be transparent, and must be competitive—and the enemy of that open, competitive market is conflict of interest.  If you smell a conflict, root it out.  Open access—fight conflict of interest.  (applause).
John Connolly:  We don’t all agree on everything.  Full disclosure: Ken Ziffren has represented AFTRA as well in certain endeavors.  And we actually negotiated a reasonable deal with the ATA; we can differ over the details, why not.  Where are we?  “One if by land, two if be sea—and I on the opposite shore shall be; ready to ride and spread the alarm, to every Middlesex village and farm.”  That is where we are.  It will take a massive alliance among the American people to drive this from alarm to success.  (applause)  And that is where the unity of this incredible near-spontaneous movement and the Labor movement comes into play.  The foot soldiers of democracy—you don’t have to agree with us all the time—but nobody can do it like we can do it.  And we will do it.  We’re invited by President Sweeney—Melissa Gilbert and I—to present a report on media concentration to the AFL-CIO executive council, and it is policy that we will struggle against this.  It gives us troops, it gives us backup, and we’ve got to transform that from sentiment to reality. 

Jay Rosenthal:  (to Connolly, referencing his poetry recital)  I’d love to hear you do that in front of the Commerce Committee, John McCain.  That would be just wonderful.  (to audience)  I would like to see on a real practical level that before long the Justice Department steps in and looks at breaking up Clear Channel.  From a recording artist’s standpoint—you know they always used to say, that recording artists were the figment of a manager’s imagination, and then they used to say it was the figment of a record label’s imagination, and now because of American Idol they say, oh recording artists are a figment of television producers’ imaginations.  Well, if we don’t do something soon, all recording artists are going to be figments of the Clear Channel executives’ imagination—and that’s just awful.  On any level, Clear Channel’s just gotten out of hand.  The Telecommunications Act of 1996 has to be repealed.  I don’t know how to do it yet.  But it’s got to be repealed.  In terms of inside the Beltway, we’ve got to get inside the Beltway.  You’ve got to get to Washington.  I know that’s said a lot, “Oh, you’ve got to come to Washington and do this,” but I think our experience has been—RAC’s been around for around 6 years now, and it blew up because of a work-for-hire problem which has nothing to do on a certain level with media consolidation—but it has everything to do with media consolidation, because it talks about who owns what.  Are the recording artists employees of the companies, or are we partners with the companies?  But you’ve got to be there; not just to promote what you want to promote that particular day, but so that you make sure that when you see something going on and something is wrong, that you’re there at the table.  A constant presence.  So if there’s anything that I’d like to see from this particular organization, it is constant eyes and ears in Washington D.C., so that when something bad goes on, you’re there—because if they know you’re there, then they’re going to think twice about doing it.

Jonathan Rintels:  Thanks, Jay, that’s the goal.  That’s what we’re hoping for with our group.  And we hope you support us—we want to be there permanently and effectively. 

Jeffrey Chester:  Yes, Washington is important.  But there are also local battles and local efforts to pressure what’s going on.  For those in the city of Los Angeles, for the first time probably in about 15 years, all of the cable franchises are up for renewal.  That means Com Cast, Time Warner, Cox, and Adelphia—let’s all “Boo.”  Do they want to open up that system to you?  In case you want to produce or sell on the video-on-demand system?  Absolutely not.  You have two good council people, Weiss and Parks, and you have a person who’s advocating here, Tracy Weston; you have a chance in the next few months, because they want this to be a done deal by August, to fight for a more democratic cable system right here in L.A.—and I hope you’ll do it.  (applause).
Jonathan Rintels:  I’m sorry, I apologize—we ran out of time.  We could’ve talked about this for 3 days, but few of you probably would’ve showed up in the first place.  But we got you here, I hope that we motivated you.  This is not an end, but a beginning.  I hope we’ll do it again in more depth.  It strikes me that maybe we ought to do this in Washington, as well—bring this group to Washington.  Here’s Congresswoman Watson.

Congresswoman Watson:  I was just talking to my staff about putting a delegation together and coming to Washington—I will provide the venue and the time to bring the people who are working with John Kerry (he’s our standard bearer); and I would get him in there for a few minutes, at least get his staff, so we might frame the platform that will include this must crucial subject. (applause).

Jonathan Rintels:  That is wonderful. Thank you for your leadership on that.  Again, thank you so much for coming, thank you for sharing your Saturday with us.  Please stay informed.  I hope we’ve piqued your interest.  If you don’t know what our website is by now (creativevoices.us), please check it out.  We change it all the time, we update it—it’s a great clearinghouse for news about these issues and how they affect creative voices.  Get on our mailing list.  Stay involved.  Thank you so much.  (applause).

End of Panel 2 and End of Conference   
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